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Jewish Law (Leiden, 1980); A.M. Schreiber, ”A Suggested Approach to the Study of
Jewish Law,
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Z. A. »Hazon Ish on Textual Criticism and Halakhah”, Tradition, 18, No. 2 , Summer 1980), 3
172 —174.
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H. S. Maine, Ancient Law: Its’ Connection with the Early History of Society and its Relations *7
to Modern Ideas, London, 1961, (Rev, ed. New York, 1960).

H.S. Maine, Ancient Law, p. 100. See too R.H. Graveson "The Movement From 18
.Status to Contract”, Modern Law Review, 4 (1940/41), 261-272
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My ,(1973 ,0°9W17) PRIMIPY ,PIIMPN ,PMTNIN - 712YN0 VIVNIN ,)DON D ; 54-1 0y ,(1964)
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THE JEWISH LEGAL SYSTEM

Just as the Jewish people are unique in that they are the only people on earth
today who have kept their own identity for such a lengthy period, way back into
the pre-Christian era, so has Jewish law been a living law, for as long as the
Jewish people have been around. To anyone only vaguely familiar with Jewish
law it is clear that Jewish law encompasses not only the relationship between
man and his maker, but also his relationship to his fellow man and to the society
as a whole in which he lives. For jurists who are engaged in the legal discipline
of Jewish law, our emphasis is placed on those questions and institutions which
are of interest to the jurist in any given legal system.

The scattering of the Jews after the destruction of the Temple - and even before
the destruction - did not bring in its wake the abrogation of autonomy. The Jews
remained as autonomous communities in the lands where they lived throughout
the middle ages even though they had lost political independence, and there was
now no physical bond with their natural environment, the land of Israel.

The judicial and religious autonomy which was part of Diaspora living, allowed
the Jewish courts to impose sanctions on the members of the Jewish community.
In this setting the judicial autonomy could prosper since the judgements of the
courts could be enforced. Sanctions included flogging, attachment of property
and imprisonment, just to mention a few. At times, even the death penalty was
allowed to be given. This extreme sanction was meted out almost solely to
informers who would endanger the entire Jewish community by their treachery.
Probably the most potent of all sanctions was the threat of excommunication. To
be divorced from the Jewish community was a type of social death which was
especially effective in the closed society of medieval times.

The scope of the Jewish community's autonomy was different from place to place
and generation to generation. For example, wide autonomy was given to the Jews
of Spain for many years. This judicial autonomy led to the further development

of the criminal law, as well as public and administrative law.
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Besides the external force which helped keep the Jewish people and Jewish law
together, that is the central government's granting of limited self-rule to the
Jewish communities, an internal cause had an even more profound effect. This
was the stringent prohibition against adjudicating in Gentile courts. This
prohibition dates from Mishnaic times and was codified in all the subsequent
codes. So writes Maimonedes, basing himself on the Mishna: "Whoever litigates
according to Gentile law and in their courts, although their laws are the same as
the laws of Israel, is an evil-doer and he is deemed to have reviled and
blasphemed and rebelled against the Torah of Moses our teacher."

To sum up what we have just said, we can say that there were two basic factors
of survival of Jewish law. First, the internal discipline of the traditional Jewish
society and second, the political circumstances of the corporate medieval state.
Justice Agranat, former President of Israel's Supreme Court, had the following
to say in one of his leading judgments, Skornik v. Skornik , concerning the nature
of Jewish law:

"...the very moment that we admit - as we are obliged to admit - the continued
existence of the Jews in all generations and in all lands of their dispersion as a
separate people, we must test the nature of Jewish law by the historic relationship
of the Jewish people to this law. We shall then conclude that the Jewish people
indeed treated Jewish law, throughout their existence and their dispersion, as
their special property, as part of the treasure of their culture.

It follows that this law served in the past as the national law of the Jews, and
even today possesses this national character in respect of Jews wherever they
may be."

Although the basis of Jewish law is that of a religion, like Canon law or Moslem
law, it is very different from both in its historical antecendents and legal
framework. Jewish law has been in the past and is today, as we have seen, a
national law, that is, the law of a people who see themselves as members of one
nation. Both Canon law and Islamic law are purely religious and not the laws of

any one nation. Furthermore, in spite of the dispersion of the Jewish people
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throughout every country on this planet earth, the Jewish legal system remained
whole and no schism occurred, as was the case in Islam , with the division into
different religious sects each one having its own interpretation and tradition of
the law such as Shiites and Sunis. It is albeit true that different Jewish
communites occasionally amended the law by communal enactments, or
different customs arose in the varying communities, but all this was peripheral
and the legal system and legal tradition remained, basically, one. Of course there
are some differences, for example between Sephardim - Oriental Jews, and
Ashkenazim - western Jews, concerning one or another point of law. But all are
part and feel part of the same legal system - Jewish law.

One of the most striking aspects of the Jewish legal system is that it has
developed over the ages in a manner similar to that of the common law - through
the cases. For the past 1500 years or so, no code of law has emerged which
became a canon from which no one may deviate, Maimonedes' Code and the
Shulhan Arukh included. Disputes were brought before the prominent rabbis or
to the rabbinical courts for judgment. There are, in print, some 300,000 of these
judgments, all of them finely reasoned. This legal treasure is the case law of the
Jewish legal system and is the backbone of all legal development. If one wants
to compare the Jewish legal system with other legal systems, as to the manner of
its development and the sources of its law, the English legal system would be the
most appropriate. It is the case' law and not statute law - as is the situation in
Europe - which epitomizes the history of both the Jewish and the English legal
systems.

When one wants to discuss the nature of Jewish law, he is accosted with two
seemingly paradoxical statements found in the Talmud, based on Scripture. On
the one hand, we learn that "the Torah is from Heaven" and on the other hand
that "the Torah is not in Heaven." What may, at first glance, be deemed as
inconsistent, can probably be best undersood by attempting to fully grasp the
meaning of one of the most poignant and beautiful stories recorded in the
Talmud.
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In the course of a discussion in the Talmud about a complicated obtruse law
concerning the cleanliness or uncleanliness of a certain stove, a difference of
opinion between two Amoraim, Talmudic Sages, Rabbi Yehoshua and Rabbi
Eliezer, is recorded. In the heat of the discussion, the Talmud relates the
following - beginning with the words of one of the principles, Rabbi Eliezer:"™If
the halakha is as | say, this tree shall prove it;' whereupon the tree was uprooted
and moved of its own motion for a hundred yards (and there are others who say
four hundred yards). But the scholars said to him, 'trees are no evidence'. Then
he said, 'If the halakha is as | say, the water shall prove it; whereupon the water
flowed backwards. But the scholars said to him, ‘water is no evidence'. Then he
said, 'If the halakha is as | say the walls of this house shall prove it;' whereupon
the walls of the house started to fall down. Rabbi Yehoshua got angry at the walls
and shouted, 'When the scholars debate the halakha, it's none of your business';
whereupon the walls ceased to fall down, out of respect for Rabbi Yehoshua, but
they did not stand erect again, out of respect for Rabbi Eliezer. Then he said 'If
the halakha is as | say, heaven shall prove it'; whereupon a voice came from
Heaven and said,'What do you want of Rabbi Eliezer, the halakha is always as
he says," but Rabbi Yehoshua stood on his feet and said,'the Law is not in Heaven:
the Law has been handed down to us on earth from Mount Sinai, and we do no
longer take notice of Heavenly voices, for the Law which was handed down
provides that decisions shall be taken by majority.™

The Talmud goes on and relates that "One day one of the Rabbis met the prophet
Elijah, descended from Heaven, and asked him ‘What did God Almighty say
when this happened?' and Elijah replied, 'He smiled, and He said, 'My children
have defeated me, my children have defeated me".

There can, of course, be many interpretations to this intriguing passage. | am sure
that many of them illuminate different aspects of the Jewish legal tradition. Let
us just spend a few moments in attempting to analyze what basic values this

Talmudic tale is trying to get through to us.
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The most obvious is that of the pre-eminence of the majority's view as to what
the law should be. Once it was decreed in the Pentateuch as understood by the
Rabbis, that where there is a difference of opinion concerning what the law is, it
is the view of the majority of Scholars which prevails, this principle overrides all
else, even if it is certain, through the Law-givers voice Himself, that the law is
otherwise. If we want to go a bit deeper we can say that in this view there may
be more than one Truth - truth is relative. The majority of mortals may miss the
mark of objective Truth, but once the legal system was given into the hands of
humans to interpret it, it is only they who can do so - Even God Himself, cannot
interfere. In addition to the principle of decisions by majority, we also find in
this passage, another re-affirmation of one of the basic tenets of Judaism:
prophecy has no place in the interpretation of the Halakha.

Another theme which can be gleaned from this story is what we would call in
today's legal idiom - the rule of law. This account, recorded about 1500 years
ago, teaches us that the Ruler himself is ruled by his own laws. No one is above
the law - not even the lawgiver himself. If this principle is espoused today in
regard to governments, how much stronger and deeper is the Jewish view, going
so far as to include God himself as bound to the law as it is expounded by those
who are the legally accepted interpreters of the law.

And, as a final word about this passage, it is enlightening to compare the Jewish
attitude, to the reigning pagan one of Talmudic times. In Greek and Roman
mythology, when Zeus is tricked by Prometheus who brought fire to the world,
for his victory over the Gods, he was punished with a most excruciating
punishment. But here, what does God do after admitting that he has been, so to
speak, outsmarted by mortals - He smiles, like a benevolent father, wryly
complimenting his children, who have demonstrated their cleverness and
understanding.

Another one of Jewish law's basic tenets which too is based on the idea of the
majority, concerns legislation. It was agreed upon by the Scholars that no

regulation could be imposed unless the majority of the people could stand it. If
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an attempt was made at legislation and it was then proven to be ineffective in
that the majority of people could not adhere to it, the piece of legislation was
automatically annulled. The only real difference of opinion between the rabbis
Is whether the annullment is effective retroactively, or only from the time that it
was officially declared that the majority find the enactment too stringent and do
not adhere to it. The classic example is the attempt recorded in the Talmud to put
a ban on the consumption of meat and wine as a sign of mourning for the
destruction of the Temple. It was found that such an enactment was too harsh
and the majority of the Jewish people would not be able to abide by it. Therefore
the attempt was thwarted on the basis of this legal maxim.

Moving on now to more broader basic characteristics of Jewish law, Justice
Silberg, former Deputy President of Israel's Supreme Court, has pointed out,
there is a basic difference between the emphasis given to duties versus rights in
the Jewish legal system, as opposed to other legal systems. If one had to choose
to delete either the word "right" or "duty" from a legal system, one could
probably get along, somehow, without the word "duty"; if the word "right" were
omitted it is most probable that the system could not continue to function. In
most legal systems, the Anglo-American one included, an individual has rights
which, if need be, can be enforced in court. His opponent's duty toward him is
but a reflection of his fundamental right. In Jewish law, it seems that the roles
are reversed. The dominant theme is that of one's duty. It is, for example, also a
religious duty, according to the Rabbis, to repay one's debt. Emphasis is placed
specifically on one's duty; the Rabbinnical court is interested in seeing that the
debtor do his duty - not so much with the secondary result of this process, of
enforcing a right.

Another inherent trait of the Jewish legal system, which has been maligned for
ages now, is what is deemed a too formalistic approach to the law. | must admit,
that there is some truth behind the claim that Jewish law is at times very
formalistic and technical, but this outlook must be explained. Take as an example

what can be referred to as statistical law - according to the law one must, of
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course, return a lost article to the original owner. Problems arise when there are
no signs on the lost article and therefore the true owner cannot be found. A rule
of law is brought in the Talmud, concerning a very specific situation. If a pigeon
Is found, which cannot be identified, fifty yards from a dovecot, the law states
that it must be returned to the owner of the dovecot. If more than 50 yards -
finders keepers. It is most improbable that a modern statute would include a
similar piece of legislation. What today's legislator would probably do is decree
that if the judge found it reasonable to believe that the pigeon flew from the
dovecot it was to be returned to the owner of the dovecot. If not, it need not be
given to him. It is even recorded in the Talmud, that one of the Talmudic
scholars, Rabbi Jeremiah, asked a question which was looked upon as
provocative. What is the law, he asked, if one of the pigeon's feet is within fifty
yards and another is beyond the fifty yard mark. It seems that Rabbi Jeremiah
had more modern concepts at heart and in fact was ridiculing the formalism of
the law. It is related that because of his satirical query, Rabbi Jeremiah was
evicted from the house of study.

What, then, is the reason for the Talmud's technical - formalistic view. It appears
that the answer to this question is linked to our previous discussion. Jewish law
Is a legal system which talks primarily to the individual and only secondarily to
the judge. Because of its emphasis on one's duty - and here there is an
intermingling of both religious and civil duty — the law addresses itself primarily
to the individual man who wants to know how he must act- now. If he keeps the
pigeon when he should hand it over to another, he labels himself a thief, if, on
the other hand, there is no duty to give the dove to the dovecot owner, there ia
no reason why he should do so. Therefore, the law comes to simplify matters for
the plain citizen who is in a quandary as to what he is to do. The law makes it
perfectly clear for him so that he can do what is correct both legally and morally.
Within fifty yards - to the dovecot owner, further than fifty yards ,he need not
do so. We must also keep in mind that this fifty yard limit which was set by the

Rabbis is not just a number chosen by whim. It is what the Rabbis felt was the
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correct ststistical average in a case such as this. In other words, fifty yards from
a dovecot was the most logical line to draw for such a given situation. As we all
know, a legal system must make its demarcation lines, whether it decides that a
youth of eighteen years of age has the capacity to enter into a formal contract
and one who has half an hour to go before reaching his eighteenth birthday is
still a minor and a purported contract he signed is void, or, as does Jewish law,
it wishes , for reasons of policy to encompass much more within its laws of
measures and measurments. To conclude our discussion of this question, | want
to point out to you that modern concepts of the criminal law have very much in
common with the general outlook of Jewish law. In the criminal law we are
taught to give strict technical interpretations to the law, clearly delineate what is
considered illegal criminal conduct and be faithful to the dictum of nulla poena
sine lege - there is no punishment without a law. It is especially in criminal law,
that the State speaks directly to the citizen clearly prescribing for him his mode
of bevaior, specifically stating what is forbidden; what is not explicitly stated as
forbidden - is permitted.

What must also be taken into account in any discussion of Jewish law, is that it
has had an historic development and it is certainly not monolithic. In many cases
one cannot get up and say: "this is the view of Jewish law on such and such a
topic." Let us examine one example.

According to Talmudic law, witnesses do not swear that they will tell the truth
when they are put on the stand. The procedure in the testimony of witnesses was
that the chief judge would admonish a witness before having him give his
testimony and forcibly point out to him the great sin of giving false testimony.
The logic behind the rule against having witnesses take the oath was that if
someone was suspect of giving false testimony, he was also suspect of lying
under oath. Both these evils are specifically forbidden in the Ten
Commandments. In fact, the Tosafists, classic commentators on the Talmud
during the 12th and 13th centuries went even further and even voided testimony

given under oath explaining that if someone must swear in order to make certain
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that his testimony is trustworthy, and if not for the oath the veracity of his
testimony would be open to question, then he is an individual whose testimony
should not be accepted as valid. But, during the 14th and 15th centuries in North
Africa and Spain, leading scholars did, indeed, allow testimony given under oath
and in fact in many communities that became the practice of the Jewish courts.
This reversal of the accepted law was explained by the scholars that it is due to
the exigencies of the times and the feeling that in their courts the taking of an
oath by a witness was, indeed, condusive to bringing out the truth. The fear of
giving a false oath, in that period, at least, was real, and therefore the leading
rabbis of the Spainish school decided to allow the courts to have a witness testify
under oath. Now, if you ask me, what is Jewish law's stand as to having a witness
testify under oath — I would have to be somewhat verbose and discuss the history
and development of Jewish law on this topic, and could not give you a clear-
cut answer. And so — with many other aspects of the law.

Before closing this portion of my talk, | want to point out as stongly as | can, that
the Jewish legal system is a legal system which is based on logic brought to an
almost unparallelled degree. In spite of its religious nucleus, when a legal
analysis is made and, as is often the case, there is room or even need for analogy,
this is done with no holds barred and without any submission to what could be
called aesthetic or religious conpunctions. Allow me to explain the perhaps
puzzling statements | have just made, by a concrete example which, I am sure
cannot be paralleled in any other legal system - especially not one which is at
heart, a religious one.

According to Jewish religious law, there are special rules concerning one who
has become ritually unclean. A person can become unclean, for example, if he
touches a carcass or a dead body. One is not allowed to enter the Holy Temple if
one is unclean. The Talmud discusses a situation of one already being in the
Temple, and while there, becoming unclean. What is the proper action one
should take or, in other words, how should one best get out of the Temple. In

order to answer this question, an analogy is made. According to the law, one
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may not have intercourse with his wife during her menstrual period. What should
one do, asks the Talmud, if in the middle of intercourse ones wife begins
bleeding. The Talmud then juxtaposes the question of how should one get out of
his wife in such a situation with the question of how one should get out of the
Holy of Holies. The analogous situation is clear. But making the analogy, as a
matter of course, without a smirk or an uncomfortable feeling is, to my mind, the
epitome of pure logic and legal analysis.

In spite of its religious basis, when it comes to matters of law, the halakha can
and does make a division between them. A most striking illustration of the
seperation of the religious aspect of the law from the civil aspect is that
concerning illegal contracts. One would perhaps be led to think that all illegal
acts would be voided since Jewish law is first of all a religious law. But the
attitude of the law is markedly different. Thus, although one is forbidden to
transact business on the Sabbath, a sale made on the Sabbath is valid. The party
or parties will be punished for their transgression, but the legal civil outcome of
the transaction is valid. The idea of "blue-laws" is completely alien to the Jewish
legal system.

Now that we have already moved from the very general aspects behind the
Jewish legal system to more specific spheres of the law, such as the law of
contracts and the attitude of Jewish law to illegal contracts, | want to continue
my remarks by pointing out to you some unusual views on questions connected
with a number of other specific spheres of the law other than the law of contracts.
In the field of criminal law and criminal procedure, Jewish law goes even further
than American law in that it completely rejects the self incriminating testimony
of the accused. If the accused did say something which could somehow be used
against him, it is just stricken from the record. This is so even if it is clear that
the confession is a true one and was not gotten by any unsavory methods. In
order to convict - the case for the prosecution must be proven by other means.
What is the reason behind so stringent a rule? Maimonides, in his code, attempts

to give us an explanation - one that is imbued with a keen psychological insight
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into the soul of he who is accused of a capital offense. So writes the Rambam:
"For it is possible that he was confused in mind when he made his confession.
Perhaps he was one of those who are in misery, bitter in soul, who long for death,
thrust the sword into their bellies or cast themselves down from the roof. Perhaps
this was the reason that prompted him to confess to a crime he had not
committed, in order that he might be put to death".

In the realm of torts, there is an interesting parallel between the minority view
of United States Supreme Court's recent decision in the Stump case to that of
Jewish law's stand. If you recall, the majority of the court held that a judge could
not be sued in tort for damages that he caused while performing his judicial
function, even though he blatantly flaunted accepted procedures and acted in a
manner unbefitting his position as a judge. In that case the judge ordered a
fifteen year old girl sterilized at the request of her parents, without informing the
girl of the nature of the operation performed on her and making his court order
without adhering to the rules of procedure - and | may add decency - that such a
request entails. The girl's parents felt that their daughter was "slow" and feared
that she would end up pregnant - so they had asked for a court order allowing an
operation to sterilize her. Some years later, after getting married, and not having
children, she discovered that she had been sterilized and the brutal tale was
unfolded to her. But, in spite of the judge's blatant mistakes and failure to hold a
proper hearing, the majority ruled that he was immune to a private suit against
him, because of the judicial capacity in which his damaging deed was done.
Jewish law would take a very different view of the above. Judicial error can,
under certain circumstances, be rectified by a civil suit against a judge. Without
going into too much detail I only want to point out that where there is no
possibility of reopening a case or appealing it - if the decision of the judge was
made due to ignorance of the law which should have been so obvious that one
can describe his decision as the outcome of gross negligence on his part, he can
be held liable in a civil suit instituted against him. He cannot, however, be held

responsible for his mistake which cannot be rectified, if his mistake is what is
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referred to in Talmudic phraseology as "an error of discretion.” This is a very
complicated problem in Jewish law but, in principle, Jewish law would not
accept the reasoning of the majority in the Stump case.

Our last example borders on the question of judicial procedure, and our final
example of Jewish law's outlook will be from this field of the law - about justice
delayed. Of course, it is not only the Jewish legal system which looks askance at
the slow-moving machinery of justice. But it seems to me that the intensity of
the Rabbi's opposition to a delay in justice is perhaps unparalleled in any other
legal system. | could bring you examples from purely legal texts but I think that
a more powerful statement of views on this most problematic subject can be
found in a story told about the final minutes before the death of two of the ten
martyrs who were all put to death, in horrible ways, by the Romans. The
following tale is told in one of the earlier sources: "At the time when R.Simon
and R. Ishmael were led out to be killed, R. Simon said to R. Ishmael: Master,
my heart fails me, for | do not know why | am to be killed. R. Ishmael said to
him: Did it never happen in your life that a man came to you for a judgment or
with a question and you let him wait until you had sipped your cup, or had tied
your sandals, or had put on your cloak? And the Torah has said: 'If thou afflict
in any wise [for if they cry at all unto Me I will surely hear them cry] - whether
it be a severe infliction or a light infliction. Whereupon R. Simon said to
him,"You have comforted me, Master."

In fact, we find specific enactments to provide for speedy justice throughout the
ages. For example, the regulations of the Jewish community of Cracow
prescribed that a lower court had to render its decision within three days; higher
courts and the highest courts had to render their judgments within nine days. If a
litigant complains to the communal leaders of a longer delay, they could fine the
judges - the proceeds of which would go to charity.

The Jewish judicial system was so esteemed that during the middle ages we find

that sometimes, when litigants were Christian and Jew, although the Gentile
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courts had jurisdiction in such circumstances, the Christian preferred to litigate
in the Jewish court.

In spite of all that was described and discussed until now, there are undoubtedly
problems which face Jewish law if it aspires to be a modern legal system. This
is not just an attempt at some legal exercise but a question of importance to the
thinking jurist today. The relevance is of a twofold nature; first - in spite of the
turning of the great majority of Jews to the general secular court system for
adjudication of their complaints, there are still some Jews who turn to rabbinical
courts who act as arbitration tribunals and decide according to Jewish law.
Secondly, in the State of Israel, although most of its legal system is not based on
Jewish law, some of it is, and there is constant pressure there to have the Israeli
legal system influenced to a greater extent by the national law of the Jewish
people. This pressure group is made up not only of traditionally religious Jews,
but also of secular Jews who are culturally committed to the renaissance of
Jewish law in the Jewish State.

What are some of these problems as | see them? As all of us know, Jewish law
has been a living law for the Jewish people throughout its three thousand year
history. The law developed with the times and Jews, wherever they were found,
brought their disputes to a recognized Rabbinnic authority, be it a reknowned
scholar or a local Bet-Din, for a decision. The Jewish people felt, and rightly so,
that they had their own legal system which was true and just and could and would
answer their needs if they had to be litigants. But when the ghetto walls fell and
the Jews traded judicial autonomy for Emancipation, parts of the law ceased to
develop as it had done, naturally, over the years. The Jewish people had less and
less recourse to the Jewish courts and Jewish law, and bringing a civil suit before
a Bet Din became the exeption and not the rule. A legal system can develop and
keep up with the times only if it is applied. A court must find a solution when a
case is brought before it. But if the system is not in use, it becomes rusty and can
be frozen in the place it has stood. In many spheres of the law, there isa gap - a

gap that has to be somehow breached by having the two ends - the past and the
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present - joined. In many cases the law stood still at the time of the great
revolutions of our times - be they industrial, social, legal or other. Most of Jewish
law has remained in its pre-Emancipation stage. To bridge this gap is a difficult
but not an impossible task. But even some comparatively minor problems are
obstacles in the way of having Jewish law presented as being also a modern legal
system. These problems have to do with legal terminology and legal abstract
thought. It is no secret that Jewish law is predominantly casuistic. Although there
have, of course, been great men like R. Haim of Brisk throughout the ages whose
outstanding minds sought the general as against the particular, most of halakha,
in the past as well as in the present, is content with the lack of systemitization
and with casuistry. Even the greatest of codifiers, the Rambam , did not make
the leap from a casuistic formulation of the law to an analytic one.

Allow me to explain by giving you some concrete examples. | am sure that you
are familiar with the first mishne of Bava Kamma. The four principles of tort
are listed, the ox, the pit, mave - whose definition is debated in the Talmud, and
fire. The Talmud then subdivides the ox into three different categories, tooth,
horn and foot. These seven physical objects which form the basis for an entire
part of the law of torts - if not for all of the law of torts - are, of course, based on
broad concepts when analyzed dogmatically. But, it is up to the lawyer, versed
in Jewish law, to translate and transform these concepts into its broader - both
juridical and linguistic — aspects.

Or, take as an example another offshoot of the analytic approach -
systemitization of the law. Again, the casuistic approach still reigns to the
detrement of system and analysis. Rambam, in his classic code, has a section on
the law of agency. Many basic problems of agency are discussed there, but when
one reads through the chapters on agency one is struck with the fact that some
fundamental questions are missing. For example, there is no mention of the right
of an agent to appoint a substitute agent. Didn't the halakha deal with this
problem? If our answer is yes, why is it missing in Rambam's code? The answer

to these questions is that the halakha did indeed deal with the question, but in the
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Talmud it happened to be brought up in connection with the granting of a
divorce. Therefore, true to the Talmud's casuistic manner, Rambam put the law
concerning a sub-agent in the book of Women in his code. Maimonides was, of
course, well aware of the fact that the question of a substitute agent is not
exclusively concerned with an agent for divorce but is a basic question in the
general law of agency, but because of his methodology which was true to the
methodology of the halakhic system, then as it is now, the one and only place
that this question is discussed, is in the book of Women. Today, every jurist
would negate such an approach to law in general and to a code of law in
particular. It is one of the tasks of the scholar of Mishpat Ivri to make this much
needed shift in systemitization by analysis and arrangement so that all the
relevant pieces of the law will be placed into their proper legal perspective.

In concluding this paper, | want to make a few brief comments of a more general
nature. One important contribution of the resurgence of scholarship in Jewish
law over the past twenty or thirty years is the revival, if one may call it that, of
certain aspects of Jewish law which were more or less moribund. Certain topics,
which are undoubtedly an integral part of Jewish law had been overlooked for
many years and the revival of interest in these topics such as public law in general
and takkanot kahal - communal legislation - in particular, are the product of
comparatively recent scholarship. There is no doubt in my mind that the
emergence of a Jewish state in the land of Israel gave - a usually subconcious -
impetus to these studies, and it is to the credit of Prof. Menachem Elon, now a
justice of Israel's Supreme Court, who called attention to these questions and
wrote scholarly articles on these topics, which brought others to continue to deal
with these subjects.

| personally feel that the scholarly study of Mishpat Ivri in the State of Israel is
not only of pure academic interest but has had, and | hope will have even more
so in the future, a special legal-cultural influence. This is not surprising for the
jurist; any jurist is concerned with both an academic pursuit and a practical one.

Law is not only history but life itself. What more so than in Israel where a new
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young state is groping to find its way to its own indigenous legal system. The
product of our scholarship can and does, to some extent, influence the Israeli
legal system. Some scholars of Jewish law in the past, such as Gulak, Freimann,
and Silberg have advocated the preparation of modern code of civil law for the
possible incorporation in the State of Israel, based on the principles of Jewish
law, that would be different from the Shulhan Arukh. I, personally, am not a
proponent of such a code, but for those who are, here is a major challenge for the
acumen of the lawyer well versed in Jewish law.

The fact is that some aspects of Jewish law have been incorporated in the
legislation of the State of Israel, and one can find that many decisions of the
Israeli Supreme Court are interspersed with precedents from Jewish law in
general and the responsa literature in particular. Even though a solution to a
problem may be similar in American, English and Jewish law, | undoubtedly
prefer a quote from the Noda B'Yehuda concerning Reuven and Shimon than a
precedent concerning John Doe vs. Harry Smith. This, of course, is something
personal, but | think that | am speaking for the vast majority of Jews who are
culturally committed to the Jewish heritage. This practical application of Jewish
law to a modern legal system in no way derogates from the so-called scientific
pursuit of Jewish law just as Ben-Yehuda's dictionary of the Hebrew language
greatly influenced the modern spoken Hebrew while not derogating from this
monumental dictionary as a work of scholarship.

Finally, we, who are engaged in the study of the law in general, and Jewish law
in particular, must ask of ourselves - what is the purpose of all this scholarship?
My answer would be, that, at the very least, it is our task to educate and to change
the status of Jewish law from the sealed book which it is today to both jurists and
enlightened laymen to what it should be - where it can rightfully take its place
together with the other great legal systems of the world. We should strive toward
that goal which was described by Moses in the Bible, before he died and before
passing over leadership to his disciple Joshua: "It is not in Heaven," he said,

referring to the law “that thou shouldst say ‘who shall go up for us to Heaven and
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bring it unto us."™ We should see to it that Jewish law be brought down, to all of
us, here, so that we can study it and understand it, and not have it remain as some
esoteric study - up there in the Heavens, far away, making one either fear it as
one fears the unknown, or, if not that, have it suffer an even more ignominous
fate - that of being the object of indifference. As Rabbi Tarfon said in the Ethics
of the Fathers and which can be directly applied to those of us engaged in this
enormous task:"...It is not incumbent upon you to complete the work; but this

does not give you license to desist from working on it."
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JEWISH LAW IN THE STATE OF ISRAEL

Before we begin discussing the topic of Jewish law in the State of Israel, we must
briefly discuss, what the basic strucure of the Israeli legal system is. At the
termination of the British Mandate in 1948 and the establishment of the new
State, the first piece of legislation was put into effect - the Law and
Administration Ordinance 5708 - 1948'. Paragraph 11 of the Ordinance stated
that: "The system of law which prevailed in Palestine at the 5th of lyar 5708
(14th May, 1948) shall remain in force to the extent that it does not contradict
this Order or other decrees to be issued by the Provisional Council of the State
or through it, and the changes deriving from the establishment of the State and
its authorative institutions™. In other words, the new Jewish state had just adopted
the legal system - in toto - of the ruling British in Palestine. Of course, this
adoption of the legal system of the British Mandate - from whom the Jewish
People had just freed themselves - was, in principle, anathema to anyone who
would just sit up and think for a moment. But, of course, there was good reason
for such a declaration of law. The government could not leave a whole country
in a legal vacum and overnight abolish the rules of law which governed the
people for years, without being able to replace it with a complete new body of
rules. This is an accepted constitutional solution for emerging countries who
have been under foreign rule and become independent States?. It is not our
purpose, here, to discuss the merits or demerits of the above Ordinance or

whether it was feasible to have in preparation, a large body of law ready to

10fficial Gazette 1948, no. 1 page 1

2 See e.g. F.A.R. Bennion, The Constitutional Law of Ghana, London, 1962 chap. 10,
391-407; Article 113 of the Transitional Constitution of the Sudan which States; »”Subject
of the Prouisions of this Constitution all the laws in force in the Sudan immediately
before the commencement of this Constitution shall continue in force until altered
replaced or amended by parliament on other competent authority”. And see: E.
Guttman: »The Reception of the Common Law in the Sudan” 6 (1957) International and
Camparative Law Quarterly, 401.


http://www.daat.ac.il/
http://www.daat.ac.il/
http://www.daat.ac.il/daat/ktav_et/index.asp?ktavet=2
http://www.daat.ac.il/daat/ktav_et/index.asp?ktavet=2

N9V HNIIY 7 HNIY NOTI NOONN 2N LIVNN
45 2021/22 * 2a"wn * 18 p'ma * ptm'? O nyT NN

replace the laws of the Mandate, or whether such an idea was practical or
desirable. This part of Israeli legal history is a fact of the past and there is not
much sense in playing the game of "If" here.

What was the legal system of the Mandate which the new Jewish State inherited?
It was a hodgpodge of old Ottoman law which had been the law of the land until
the British took over, English law which slowly became the more dominant
influence during the Mandate and was the more important of the two by 1948
and some specifically indigenous rules of law pertaining particularly to
Palestine®. But, together with the above, there were special provisions
concerning family law. Basically, each recognized religious community had its
own court system which dealt with personal status - marriage, divorce and other
aspects of family law. This situation, which originated in Turkish times under
the Ottoman Empire, was inherited and accepted by the British when they began
to rule Palestine under the Mandate and was, hence, absorbed into the legal
system of the new lIsraeli State. This is a legal antenedent for the official status
of Israel's Rabbinical Courts which have exclusive jurisdictions in matters of
marriage and divorce, and, of course, decide their cases according to Jewish law?,
One of the most important legal enactments of the Mandate government which,
as we have seen, was accepted as part of the legal system by the fledgling State
of Israel was Article 46 of the Palestine Order in Council, which stated that the
laws of Palestine "shall be exercised in conformity with the substance of the
common law and the doctrines of equity in force in England"®. This is the famous

"import channel" as it became to be known and article 46 had opened the door

> See N. Bentwich #The Legal System of Palestine Under the Mandate” 2 (1948) Middle East
Journal 33; U. Yadln, ”The sources and Tendencies of Israel Law” 99 (1951) Univ, of Penn. Law
Review 511; D. Friedman »The Effect of Foreign Law on the Law of Isracl: Remnants of the
Ottoman Period” 10 (1975) Israel Law Review 192.

¢ See 1. Kister ”Law of Personal Status” in Interation Lawyers Convention in Israel
Jerusalem 1958, 244 R. Gotschalk, ”Personal and Religious Law in Israel”, 3 (1954)
International and Comparative Law Quarterly 673; M. Elon ”Developments in the
Rabbinic Sudiciary in Israel” 5 (1974) Dine Israel LXXI; 1. Englard, Religious Law in
the Israel Legal system, Jerusalem, 1975.

5S. R. and 0 1922 no. 1292.
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to the constant Influx of the English common law both during the Mandate and
during the life of the State of Israel, from its inception®.

Getting closer to our subject, it should be noted that from the very beginnings of
the new Jewish State, voices were heard against the inclusion of Article 46 in the
new lIsraeli legal system and the most vociferous where those individuals who
wanted Jewish law to play a larger role in the legal system of the Jewidsh State.
Israel does not have a written constitution. During the early years of the State —
and even in the late pre State period - many lawyers and politicians felt that the
new country should have a written constitution. Efforts were made to have one
adopted, but they did not succeed”. It is not our purpose here to discuss this very
important question of a need for a written constitution in Israel, but what is of
interest to us here, is one section of a draft constitution which was prepared in
the Justice Ministry®, but was never adopted. Sec. 11 of this draft Constitution
stated: "The legislation of the State will be based on the fundemental principles
of Jewish law and these principles of Jewish law will guide the courts in
supplying what is lacking in the existing laws."

Of course, not only was the Constitution not adopted, but the development of

Israeli law year after year these past 33 years has been far from that stated above.

¢ See G. Tedeschi 7On Reception and on the Legislative Policy of Israel” in Studies in
Israel Legislative Problems, Jerusalem, 1966; H.E. Baker, "The Reception and
Development of the Common Law and Equity in Israel” in International Lawyers
Convention in Israel, Jerusalem 1958, 24 E. Shimron ”The Reception and Development
of Common Law and Equity in Israel” ibid 43; U. Yadln, "Reception and Rejection of
English Law in Israel” 11 (1976) International and Conp. Law Quaterly. 59. G. Tedeschi
»The Problem of Lacunae in the Law and Article 46 of the Palestine Order in Council
19227 »Studles in Israel Law, Jerusalem, 1960, 166; D. Friedman, ”In fusion of the
Common Law into the Legal system of Israel” 10 (1975) Israel Law Review 324.

7 The framers of Israel’s Declaration of Independence expected a Constitution to be
drawn up. Israel’s Declaration of Independence States: "We declare that with effect
from the moment of the termination of the Mandate being tonight the eve of the Sabbath
(15th May 1948) until the establishment of the regular authorities of the State in
accordance with the Constitution which shall be adopted by the elected Constituent
Assembly not later than October 1948. #And see I. Dror” Constitutional Trends in States
that Recently Have Become Independent”, Israel Reports to the Sixth, International
congress of comparative Law, Jerusalem, 1982, 81.

8 L. Kohn, A Constitution for Israel, Tel-Aviv, 1949; N. Bentwich, "Israeli Draft Constitutton”
61 (1949) Juridica Review, 63.
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At first, article 46, the Import-channel, played a most dominant role in expanding
the influence of the English common law in Israel. However, as years went by,
and indigenous lIsraeli legislation began to fill the statute books, the English
influence began to wane - in fact, it was now the turn of the Continental civil law
system to gain more prominence®. The reason for this is probably due more to a
personal quirk of history or sociology, than of law. Most laws are first drafted in
the appropriate committees of the Justice Ministry and are then brought to the
Knesset as a bill which, of course, is modified before it becomes law. The fact is
that for most its history the Ministers of Justice and some of the most influential
jurists in that Ministry, who were in charge of the preparation of bills, were of
continental specifically German, Origins'®. Therefore, it was only natural, that
the laws proposed would have a European bent, being based on codes from the
Continent and subsequently, after becoming law, being interpreted in the Courts
with the help of European texts which discussed similar Statutes. So, the
pendulum was swinging slowly albeit, from the English base of the law to an
Israeli - European one.

In the summer of 1988, the Israeli Knesset finally abolished article 46 of the
Order in Council and now the courts do not have to turn to English law when
there is a lacuna in the law. This revocation of Article 46 is really not as legally
world- shattering as it may seem, for, as we have already alluded, the direct
importation of English law was already waning, the main parts of that system of
common law and equity had already been incorporated in the Israeli legal system

over the 60 or so years of the Mandate and the State of Israel's role in Palestine.

? See e.g. G. Shaler and S. Herman, ”Source Study of Israel’s Contract
Codification” 35 (1975 Spec. issue), Louisiana Law Review 1090; U. Yadln, "The New
Statute Law of Contrats” 9 (1974) Israel Law Review 512; W. Zeltner,” Reflections on
the Contract Law (General Part) 5733-1973 1 (1975) Tel-Aviv University Studies in Law.
10 The first two Justice ministers H.H. Cohn and Pinhas Rosen were of German Origin.
The Latter was Minter of Justice for many years and had a great influence on legislation.
U. Yadin, also of German origin was head of the department for legislation in the
Ministry of Justice during its formative year and he left his German-continental imprint
on the legislation proposed to the Knesset.
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This new law, known as the "Foundations of the Law Statute"!!, not only did
away with the Import channel, but, after arriving at a compromise between
religious and secular, a compromise no one was at all thrilled about, added the
following section which, as one can easily see, is much too vague to have very
much impact on the Israeli legal system. It reads: "If the court has before it a
legal question to be decided and cannot find an answer in legislation, case law
or by way of analogy, the Court will decide it in light of principles of freedom,
justice, equity and peace embodied in the Jewish tradition"!2. One could write a
lengthe essay on this one section of the law which has just been adopted, but, of
course, this is not our purpose. We should keep in mind that, one: there is no
specific reference to Jewish law - only to the very vague phrase "the Jewish
tradition"; two: that even if a judge does turn to Jewish law as being part of the
Jewish tradition he cannot apply it in general in the case before him but only
apply what, as the law states, is based on "principles of freedom, justice, equity
and peace" - Whatever all this means and thirdly: he will almost never get to
apply Jewish law because this can be done only after the judge cannot find an
answer either in legislation, case law and analogy. In other words, analogy takes
precedence over the lofty principles of the Jewish tradition - and it is a very poor
judge who will not be able to decide a new question by way of analogy to other
laws and precedents found in the Israeli legal system. But, of course, time will
tell how, if at all, this new piece of legislation will stimulate the incorporation of
Jewish law in the decisions of the courts®2,

Let us now turn to the question at hand - Jewish law in the State of Israel. At the

outset | want to make it clear that | am not talking about the specific niche of the

11 Sefer Ha Hukim (Laws of the State of Israel), 5740-1980, page.

Sec. 1. Ibid.

12 Sec. 1. ibid.

13 See, at least one case, which was heard on appeal and reheard by an enlarged court: C.A.
546,78 Hendeles v. Kupat Am Bank 34 (3) P.D. 57; F.M. 13,/80355 (2) P.D. Hendeles v. Kupat Am
Bank 785. However, the main problems arising from this law have not as yet been clarified.
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law which is governed by Halakha in Israel - marriage and divorce - but about
Jewish law in its complete grandeur as a legal system, that vast realm of

law which determines the relationship of man with its fellow man and with the
society which surrounds him!4,

There is a curious consensus of opinion both among the religious and the secular
in that both would like to see Jewish law play a more dominant role in the Israeli
legal system. The former view Jewish law as a religious law, the law of the
Jewish people with the authority of God himself. The latter see Jewish law as a
cultural creation of the Jewish people of national significance®®.

The law has been compared to the Hebrew language. The desire is that just as
the Hebrew language was resurrected in this century as a modern tongue so
Jewish law should have its renaissance'®. "The institutions of law are the letters
of the language in which a state speaks to its citizens, the sole means of
expression in which it presents its demands with reference to the normative and
minimal moral behavior of the average citizen" - in the words of the late Justice
Silberg of Israel's Supreme Court'’.

No better expression of the culturally committed Jew's view about Jewish law
can be found than a decision of Justice Agranat - former President of Israel's
Supreme Court. Justice Agranat - who is personally not an Orthodox Jew - worte:
"The very moment that we admit - as we are obliged to admit - the continued
existence of the Jews in all generations and in all lands of their dispersion, as a
separate people, we must test the nature of Jewish law by the historic relationship
of the Jewish people to this law. We shall then conclude that the Jewish people
indeed treated Jewish Law throughout their existence and their dispersion, as

their special property, as part of the treasure of their culture. It follows that this

14 See M. Elon, The Principles of Jewish Law, Jerusalem, 1975, 5 - »Mlshpat Ivrl” in
Encyclopedia Judaica.

15 See M. Elon ”"The Sources and Nature of Jewish Law and its Application in the State
of Israel” 3 (1968) Israel Law Review 442.

16 Tbid, 439.

17 M. Silberg, Talmudic Law and the. Modern State, New York, 1973, 61.
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law served in the past as the national law of the Jews, and even today possesses
this national character in respect of Jews wherever they may be!8."

On the other hand, in the religious camp, there are those who say - all or
nothing®®. They are, of course, in the minority and we, strongly disagree with the
all or nothing outlook. Such a position leads in the end to nothing. Just as in 1948
both secular and religious Zionists agreed to take just a part of the land of Israel
which encompasses so much more than the State of Israel, so by espousing an
extreme all or nothing view one can then relegate himself to the task of being a
do-nothing critic.

But, things are not as simple as that, and on the theoretical plane there is room
for argument as to the merits of having Jewish law as part of the Israeli legal
systems because of, one: its not being accepted in toto, and two: the similar but
yet different question of the secularization of the halakha?°. | have already stated
that in my view there is much merit in having the Israeli legal system being
influenced by Jewish law even if there is still - to use Ben Gurion's juxtaposition
- a state based on law and not a state based on halakha, and I am sure that | speak
for the majority in Israel. But, on the theoretical plane, some interesting ideas
have been aired. One cannot, of course, go into the jurisdic-philosophical-legal
questions here, in all of their ramifications, but, to illustrate in a more concrete
manner the more practical aspects of one of these questions, let us look into a
debate on the Knesset floor about a proposed piece of legislation.

The Knesset was discussion the "Legal Capacity and Guardianship Bill"?! and it
was argued that, in this case, at least, the reception of Jewish law in Knesset

legislation should be opposed. Sec. 20 of the Bill obliged a minor to obey his

18 Skornik v. Skornik (1954) 8 p.0. 141, 177.

19 See H. Cohn, Jewish Law in Israeli Jurisprudence, Cincinatti, 1968, at the beginning
of the essay 1. Englard, »The Problem of Jewish Law in a Jewish Stat< 3 (1968) Israel
Law Review 254.

20 |, Englard, ibid. I. Englard, "Religious Law in the Israel Legal System, Jerusalem, 1975; H.
Cohn, Secularization of Divine Law” in Jewish Law in Ancient and Modern Israel, Jerusalem,
1971.,

21 Became law in 1963.
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parents in all matters within their care and permitted them to take proper steps
for his upbringing. Several Knesset members opposed including their section in
the law, hading that it is not the legislations duty of interefere with the personal
relations between parents and children and therefore there is no need to enact a
law which states that children must honor their parents. What may appear
incorgruous is that some members of the religious parties opposed the inclusion
of sec. 20 in the law the above - mentioned reason and also bacause, as one of
them put it, to incorporate the Ten Commandments in the Statute Book without
appropriate sanctions would not strengthen their observance but would merely
derogate from their sanctity. It was argued that the reception of Jewish principles
in statutory law is undesirable since it relegated them to a much less lofty
position since their basic norm has been changed; the law now derived its force
not from divine precept but form human enactment - the Knesset. Other Knesset
members sharply disagreed with this view, arguing inter alia that such a view
would preclude the inclusion in the law of the state of Israel, basic principles of
Jewish law and Jewish moral teaching. The latter view won out and the section
became a part of the law of the land?2.

In fact, Jewish law has had its impact - if not too strong a one - on the Israeli
legal system both in the field of legislation and in the decisions of the courts -
especially Israel's Supreme Court. Since there are many problems about the place
of Jewish law in the Jewish State's legal system, as well as room for some biting
criticism, as we shall see, let us first observe, mainly by way of some concrete
examples, where and how Jewish law can and does make its contribution to
legislation and judicial decisions in Israel. First, let us turn to legislation. There
are quite a number of laws or sections of laws which had their antecedents in the
Jewish legal tradition. We will give an example taken from the field of labor law

which is a highly developed sphere of the law in the State of Israel.

22 See, 16 of the law.
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The Wage Protection Law - 1958 which regulates delay in payment of wages is
based on the verses from Leviticus and Deuteronomy which state "the wages of
a hired servant shall not abide with thee all night until the morning?*" and "in
the same day thou shalt give him his hire?*". In the Knesset debate on the Bill,
the Minister of Labour stated for the record: "The Bill... is intended to regulate
one of the very distressing chapters in the history of labor relations... to prevent...
a situation which the moral, social and legal conscience of our people has
condemned since ancient times, as it is put in Leviticus ‘the wages of a hired
server shall not abide with thee all night until the morning' and likewise, in
Proverbs: 'Say not go and come again, and tomorrow | will give. "

Another piece of legislation for the benefit of the laborer is the Severance Pay
Law. Severance pay for a worker is not mentioned in the Bible. However,
halakhic scholars developed it out of a similar Biblical institution, the gratuity
which a master must pay his bound servant upon his release after serving him."
And when thou lettest him to free from thee thou shalt not let him go empty; thou
shalt furnish him liberally... of that wherewith the Lord thy God not blessed thee
thou shalt give unto him?®",

This institution of the gratuity is unique to Jewish law among the ancient legal
systems. Some halakhic scholars adopted this principle to the case of the
ordinary employee. So writes the author of Safer HaHinukh in the 13th century
concerning the mitzvah (positive commandment) of the gratuity. "It is the
principle of the commandment to instill in people the fine, precious and desirable
qualities... of dealing mercifully with those who work for us and giving them of
our possessions bountifully beyond that which we have agreed to give them as

renumeration™ 2’. The author of Sefer HaHinukh then goes on to explain that the

Leviticus 13:13.23

2¢ Deuteronomy 24-: 15.

25 Proverbs 3:28; (1956) 21 Divrei Haknesset 1234.
26 Devteronomy 15: 13 — 14.

27 Sefer HaHinuch ed. Chavel Commandment 450.
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above is to be learned from the laws of the gratuity which is given to a bondsman
who leaves his master’s service.

In bringing the Severance Pay Bill before the Knesset, the Minister of Labor
said: "members would certainly associate it with the age-old tradition which is
the pride of the Jewish people. Compensation to the dismissed employee,” he
said, "is perhaps the first social right which employees in this country achieved
before they came to be organised in a powerful general union in continuation of
the ancient Jewish tradition founded on the nation of the Biblical gratuity?®.

As to the judiciary, many examples can be brought to illustrate the role of Jewish
Law. A number of Israel's judges, some Justices of the Supreme Court in
particular, refer freely to the sources of Jewish law in their decisions even where
the laws of personal status are not involved. The quotations from Jewish law
cover a great many spheres of the law be it criminal law, the laws of evidence,
labor and taxation, constitutional law, contracts, torts, administrative law,
interpretation of documents and statutes and, of course the laws of succession
and family.

The reasons for such citations are various, but mainly these: Jewish law as a
source for interpretating statutes, not least where they employ phrases and words
used in Jewish law with special connotations; the Incorporation of ideas and
phraseology taken from Jewish law which suit the given circumstances; the
relevance and influence of the stand taken in similar instances in Jewish law;
references in judgements to Jewish law to make a point or analyze a problem;
comparisons in judgements between Jewish law, Israeli law, and other legal
systems; and in a few cases in which although according to positive law, there
was no legal basis for doing so, the court has gone directly to the sources of
Jewish law and founded its finding on the stand taken by it The quoting and
discussion of Jewish law by Israel's judges are understandably the work of a

minority of them, as a rule, since most of the bench lack requisite halakhic

28 (1962) 33 Divrei Haknesset 1050.
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knowledge and background in Jewish law - something we will return to a little
later.

Many examples of judicial reference to sources of Jewish law could be brought?®.
I will just mention one example.

The facts in a criminal appeal were these. The appelant, who was driving a truck,
knocked down a child two years old, breaking its arm. The child was taken to a
hospital where the doctors found that the fracture was a closed one, so that the
child's blood had not come into contact with the road, and, for this reason, saw
no need to give an antitetanus injection; in fact, they held that it might have been
dangerous to administer one. The child stayed under treatment, but in a few days
the wound opened, whereupon the child was given antibiotics but no injection
against tetanus. Eight days after the accident, he died.

In the District Court of Haifa, the appelant had been charged under Section 218
of the Criminal Code Ordinance of 1936°, which says: ”Any person who by
want of precaution or by any rash or careless act, not accounting to culpable
negligence, unintentionally causes the death of another person, is guilty of
misdemeanour and is liable to imprisonment for two years or to a fine of such
and such a sum". The court held that the appellant had been negligent in driving
the truck and that there was a causal connection between the accident and the
child’s death; he was found guilty, and appealed to the Supreme Court3! which
upheld the finding of the District Court but discussed in detail the sufficiency of
causal connection between the act of negligence and the child’s death; it accepted
the premise that for the purpose of Section 218 of the Criminal Code Ordinance,

the measure of liability is the same as that of civil liability in the law of torts.

29 See the surveys which S. Meron Prepares for Dine Israel (in Hebrew) and now the
surveys which appear in the English language Jewish Law Annual.

30 Today section 304 of the Criminal Law, 1977.
31 Cr. A. 47/56 Malka v. A.G. 10 P.D. 1543.
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After reviewing English and American opinions as to causality, Justice Silberg
worte: "It appears to me that, if we really must search for and find a concise
formula as a device against forgetfulness, then the most forceful one will be the
talmudic formula.

"Beginning in negligence and ending an accident guilty as long as the accident
occurs because of negligence™. Justice Silberg also, in the context of the English
law of causality, cited the famous In re Polemis®? case, the leading one in English
at the time which was later overruled®:. The talmudlc view, he felt, was similar
to the principle in that case, where the decision was that, if a person was negligent
and caused damage, he is responsible for all actual damage resulting form his
conduct, even if he could not foresee the extent or type of it when committing
his act of negligence.

Justice Silberg went on: "In trying, therefore, to bring the actual facts of this
case within the rule of the Polemis case as we have defined them, it is necessary
to find, and we do find, that all the conditions of the rule are fulfilled:

(a) "beginning in negligence" namely, the appelant’s negligent driving which, in
any reasonable view, was calculated to run down and kill the child;

(b) "ending in accident" - namely, the child’s death from tetanus, something
which even the expert doctors could not foresee; and

(c) the accident happened because of negligence - for, but for the injury to the
arm, there would have been no necrosis and no penetration of the tetanus germs,
and the child would not have died."

In spite of the learned argument of principles enunciated in the Polemis case and
the principles of Jewish law, which mere shown to be similar to them, Justice

Silberg did not adopt the rule in question, but the reasons why not, and the rule

32 Rey Polemis and Furness, Withy and Co. Ltd. (1921) 3 K.B. 560.

33 Overseas Tankahip (U.K.) Ltd, v. Morts Pack and Engineering Co. Ltd. (The Wagon
Mound) (1961) A.C. 388.

Overseas Tankahip (U.K.) Ltd, v. Morts Pack and Engineering Co. Ltd. (The Wagon
Mound) (1961) A.C. 388.
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he did in fact adopt, are beyond the scope of our discussion. The decision is an
example of a judgement which used the verbiage of Jewish law

referred to Jewish law to analyze a problem and drew a comparison between the
Jewish and other systems of law.

But, for every decision of this kind, which cites and discusses Jewish law, there
are at least 50 decisions which never mention the Jewish legal tradition. If one
takes a good honest look today at the legal system of Israel in general, one must
come to the conclusion that the hopes and prayers of many, just prior to the birth
of the State and during its first few formative years, for the rebirth of Jewish law
in the new legal system of Israel, have not materialized.

It is true that the struggle is still going on and the proponents of Jewish law have
not yet surrendered unconditionally. Even today, there are those who are
attempting to have Jewish law penetrate the Israeli legal system - but to my mind
some of these attempts are just a waste of time. The incorporation into the
legislation of the Knesset of a section of a law which is in accord with the
position of Jewish law, does not further Jewish law very much. Why not? In
many cases the dry wording of a law is not only in accord with Jewish law but
also with American or German or Frensh or English law, or of any other legal
system. But it is not the flat phraseology of the statute which is the determining
factor but it is the interpretation of the law and the sources of such Interpretation
which are of importance. Even though the law— which is just a skeleton - is in
accordance with some principle of Jewish law, It is the flesh and blood which
are grafted to this skeleton by the judges, taken from England’s King's Bench or
Queen's Bench, which give the legal system its real content. And so, even though
a section of a law, or even most sections of a specific Statute are drafted as
though they were taken right out of the Shulhan Arokh this does not very much
further the cause of Jewish law.

A good number of years ago the Israeli Knesset began to promulgate laws in the
sphere of civil law which were intended to replace the Mejelle, which was the

Ottoman civil code still the law of Israel, as well as the imported English
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law34. In the Knesset, both in the introduction of these bills by the Ministers of
Justice over the years and in the Knesset debates, it was solemnly stated, time
and time again that a goodly number of these new laws are based on principles
of Jewish law. Learned articles in the law journals were written, showing how
this law or another one, had its roots in Jewish law?®. After some of these bills
became law, and some time was allowed to pass so that specific sections of the
laws, and the laws themselves, were elaborated upon by Israel's Supreme Court,
| made a study of the contents of these judgments. After going over scores of
these decisions, | found that not one of them even alluded to Jewish law while
Interpreting these statutes. So what, then, if, for example some basic assertions
of the Surety Law is in accordance with Jewish law - when the court's inclination
Is to refer to Israeli statutory law, English law or European civil law when
elaborating of the law concerning sureties.

The reason for the situation we have just described can usually be found not in
any especially negative attitude of the judges to the sources of Jewish law, but to
their ignorance of that system of law. It is, of course, true, that there are those in
Israel, including those who sit on the bench, who are opposed, in principle, to
anything which even has a taint of religion to it - including Jewish law which is,
of course, basically a religious law - in spite of its national character. But I am
not referring to such people. If I am not mistaken in my judgment, those who do
feel so are a small minority.

Before us is a vicious cycle from which it is extremely difficult to be set free.
Today's Supreme Court Justices were educated and taught either in the English

or European legal traditions, but | would venture a good guess that even if they

3. See D. Friedman, 7Independent Development of Israeli Law” 10 (1975) Israel Law
Review 515; G. Tedeschi, "The Law of Laws - Prolegomena to the Civil Code’ 14 (1979)
Israel Law Review 145.

35 See especially the series (in Hebrew) put out in mimeograph form by the Ministry of
Justice written by N. Rakover and S. Warhaftig comparing various bills and laws to their
Jewish Law Counterparts. A good number of these presentations were later published as
articles in law journals and journals dealing with Judaica.
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were graduates of Israel's present law schools, the result would be the same. We
cannot expect a drastic change when in the future justices who will be
appointed will be graduates of Israel's law schools, whether it be the Hebrew
University, Tel-Aviv University or Bar-llan University. Legal education in
Israel's law schools today is geared to Israeli positive law which is not Jewish
law. What Jewish law that is taught in these faculties is peripheral - and this is
so even for the religious Bar-llan University. Futhermore, the great majority of
students who begin law school have a very minimal background in the study of
Talmud - with the exception, to a large extent, of those studying at Bar-llan. But
one cannot point an accusing finger at Israel’s law schools and their curriculum,
because a faculty of law is first and foremost an institution whose purpose it is
to teach the law that is the law of the land.

The judge who is appointed to this most prestigious role in society was trained
in the secular law of the State and writes his judgments on the basis of his legal
education and thus helps develop and enrichens a legal system. In Israel there is
no prerequisite that a judge must be knowledgeable in Jewish law in order to be
appointed to this lofty position - not even if he is about to become a justice of
the Supreme Court of lIsrael. The sad fact is that most judges are not
knowledgeable. Therefore, even if the Knesset would pass a law instructing the
judges to turn to Jewish law when they have to interpret a law, this would be an
enactment which the majority of judges would not be able to fulfill.
Furthermore, even those few judges who have a positive attitude toward Jewish
law and who are capable of enriching the legal system of Israel by incorporating
Jewish law in their decisions, do not usually do so. The reason for this is, it
seems, the difficulty in finding, with a minimum of effort, source material which
Is relevant to the case at hand, if a judge is faced with a specific question, he can,
in a relatively short time, through use of different types of indices which are very
well developed in most Western countries - especially in the United States with
its West systems and Shepardizing, and he can easily find a long list of relevant

judgments and other legal material having a direct bearing on his case. This
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cannot be done with regard to Jewish law. If a judge does decide to turn to Jewish
law sources, a good part of his time is wasted just in trying to find the sources
relevant to the case at hand. The court cannot delay for too long a time the
handing down of its decision - for there is hardly a greater injustice than justice
delayed. Therefore it is not right to criticize those judges who are learned in
Jewish law for not turning more often to those legal sources in their reasoned
judgments. There is, however, room to believe, that this last problems will be
alleviated in the not too distant future by the work going on at the Hebrew
University’s Institute for Research in Jewish law®® and Bar-Ilan University’s
computer Responsa Project®’.

But the question at hand goes much deeper and is problematical on a more basic
level - that which directly concerns Jewish law and goes to the heart of things.
Jewish law has been a living law for the Jewish people throughout it's three
thousand year history. The law developed with the times and Jews, wherever
they were found, brought their disputes to a recongnized Rabbinnic authority, be
it a renowned scholar or a local Bet-Din, for a decision. The Jewish people felt,
and rightly so, that they had their own legal system which was true and just and
could and would answer their needs if they had to be litigants. But when the
walls fell and the Jews traded judicial autonomy for Emancipation, parts of the
law ceased to develop as it had done, naturally, over the years. The Jewish people
had less and less recourse to the Jewish courts and Jewish law, and bringing a
civil 38 suit before a Bet Din became the exeption and not the rule®. A legal
system can develop and keep up with the times only if it is applied. A court must

find a solution when a case is brought before it. But if the system is not in use, it

3% See Research 1978, Activities published by the Authority for Research and
Development, the Hebrew University, Jerusalem, 1980. 190.

37 See Y. Chweka, M. Slae S.W. Spero: ”"A Computerised Retrieval System for the
Response Literature Revisited” (1979) Proceedings of the Association of Orthodox,
Jewish Scientists 19.

38 M. Elon, "The Sources and Nature of Jewish Law and its Application in the State of
Israel” Part I 3 (1968) Israel Law Review 119-126; M.Elon, The Principles of Jewish
Law 33-35.
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becomes rusty and can be frozen in the place it has stood. In many spheres of the
law, there is a gap - a gap that has to be somehow breached by having the two
ends - the past and the present - joined. In many cases the law stood still at the
time of the great revolutions of our times - be they industrial, social, legal or
other. Most of Jewish law has remained in its pre-Emancipation stage. To bridge
this gap is a difficult but not an impossible task. But even some comparatively
minor problems are obstacles in the way of having Jewish law presented as being
also a modern legal system. These problems have to do with legal terminology
and legal abstract thought. It is no secret that Jewish law is predominantly
casuistic. Although there have, of course, been great men throughout the ages
whose outstanding minds sought the general as against the particular, most of
halakha, in the past as well as in the present, is content with the lack of
systemitizatlon and with casuistry. Even the greatest of codifiers, the Rambam,
did not make the leap from a casuistic formulation of the law to an analytic one.
In the first mishne of the tract at Bava Kamma the four principles of tort are
listed, the ox, the pit, mave - whose definition is debated in the Talmud, and fire.
The Talmud then subdivides the ox into three different categories, tooth, horn
and foot®°. These seven physical objects which form the basis for an entire part
of the law of torts - if not for all of the law of torts - are, of course, based on
broad concepts when juridical analyzed. But, it is up to the lawyer, versed in
Jewish law, to translate and transform these concepts into its broader - both
juridical and linguistic - aspects.

Or, take as an example another offshoot of the analytic approach -
systemitization of the law. Again, the casuistic approach still reigns to the
detriment of system and analysis. Maimonides in his classic code, has a section
on the law of agency. Many basic problems of agency are discussed there, but
when one reads through the chapters on agency one is struck with the fact that

some fundamental questions are missing. For example, there is no mention of

3 Talmud Bavli, Bava Kamma 2b.
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the right of an agent to appoint a substitute agent. Didn't the halakha deal with
this problem? If our answer is yes, why is it missing in Maimonides code? The
answer to these questions is that the halakha did indeed deal with the question,
but in the Talmud it happened to be brought up in connection with the granting
of a divorce®. Therefore, true to the Talmud's casuistic manner, Mainonldes put
the law concerning a sub-agent in the book of Women in his code*!. Maimonides
was, of course, well aware of the fact that the question of a substitute agent is
not exclusively concerned with an agent for divorce but is a basic question in the
general law of agency, but because of his methodology which was true to the
methodology of the halakhic system, then as it is now, the one and only place
that this question is discussed, is in the book of Women. Today, every jurist
would negate such an approach to law in general and to a code of law in
particular. It is one of the tasks of the scholar of Mishpat Ivri to make this much
needed shift in systemitization by analysis and arrangement so that all the
relevant pieces of the law will be placed into their proper legal perspective.

For many it is as though the exact opposite of what 11°27 nwn told Pxw> °12 in
his parting speech, has come to pass. With all of Israel gathered around to hear
his final words, they were told: "For this law which | comm and you today is not
hidden from thee, neither is it far off. It is not in heaven, that there shouldest say,
who shall go up for us to heaven and bring it unto us, that we may hear it and do
it? Neither is it beyond the sea, that thow shouldest say, who shall go over the
sea for us, and bring it unto us, that we may hear it and do it?" "But to many
today", as H. Cohen has so cogently stated "the law*? is hidden and far away. To
most jurists - it is a sealed book. What was to be very close to ones mouth and

heart, is now a source of fear of the unknown.*3"

4 Talmud Bavli, Kidushin 41a; Gittin 29b.

# Rambam, Hilhot Gerushin Chap 7 halaha 4, 20-21,

# Deuteronomy 30: 11-14.

4 H. Cohn, Prolegomena to the Theory and History of Jewish Law” in Essays in
Jurisprudence in Honor of Roscoe Paund, Indianapolis, 1963 44 at 81.
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There is, however, a completely different outlook as to the manner in which
Jewish law will be further developed. According to this view, it is through the
Rabbinical courts that Jewish law will continue with its creativity. But, in spite
of a few enlightening judgments of Israel's rabbinical courts on topics other than

personal status and family law, where they sat technically as arbitration tribunal.
Only a very small amount of litigation outside of domestic affairs reaches the
court. Here too we are in the grips of a vicious circle. Jewish law does not keep
up with the changing times because potential litigants do not turn to the
Rabbinical Courts because they think - rightly, to some extent - that the
Rabbinical Courts are not up to the times and that the Rabbinnical judges are not
expert in what is happening in a modern developing society and economy. It is

not only the law which is sublimely attacked, but the judge as well*4,

Perhaps it is our good luck that in 1948 the Israeli legal system was not
proclaimed to be based on Jewish law. We were not really ready for it then and
even today, with all the advances that have been made in Jewish law, which |
have hardly touched on in this article, we are still not prepared for the imposition
of Jewish law as the law of the State. Just as political Zionism had to wait for the
proper historical setting for it to succeed, which included such diverse
circumstances as nationalism, anti-semitism, World War Il and finally the
Holocaust, so the transformation of the present Israeli legal system into one
which is wholly or even predominantly based on Jewish law, must too await its
proper historical setting for its fruition. I am not a prophet and cannot tell when
that will come about, or how. But those of us engaged in the pursuit of Jewish

law must constantly repeat to ourselves the dictim of Rabbi Tarfon®: "It is not

4 See S. Shilo 7On the Status of Jewish Law in the Law of the State’” (in Hebrew) (1974)
Dine Israel 255.
45 Talaudlc Scholar (tanna), first century.
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incumbent upon you to complete the work, but you are not free to resign yourself

from doing it"6.

% Avot1:16.
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Jewish Law and Israel’s Legal System

The Case for and Against the Incorporation of Jewish Law into Israel’s

Legal System

At the outset | want to make it clear that when discussing the topic of Jewish law
in the Israeli Legal system | am not talking about the specific niche of the law
which is governed by halakha in Israel-marriage and divorce - but about Jewish
law in its complete grandeur as a legal system, that vast realm of law which
determines the relationship of man with his fellow man and with the society
which surrounds him.

A little over 30 years ago the Knesset passed a law known as the Foundations of
the Law statute. After arriving at a compromise between religious and secular, a
compromise no one was at all thrilled about, it said: ”If the court has before it a
legal question to be decided and cannot find an answer in legislation, case law
or by way of analogy, the court will decide it in light of principles of freedom,
justice, equity and peace embodied in the Jewish tradition.” One could give a
whole lecture - or perhaps a lecture series - on this one section of the law, but, of
course, this is not our purpose. We should keep in mind that, one: there is no
specific reference to Jewish law - only to the very vague phrase “the Jewish
tradition™; two: that even if a judge does turn to Jewish law as being part of the
Jewish tradition he cannot apply it in general in the case before him but only
apply what, as the law states, is based on "principles of freedom, justice, equity
and peace"- whatever this means, and thirdly - he will almost never get to apply
Jewish law because this can be done only after the judge cannot find an answer
either in legislation, case law and analogy. In other words, analogy takes
precedence over the lofty principles of the Jewish tradition - and it is a very poor

judge who will not be able to decide a case before him by way of analogy to
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other laws and precedents found in the Israeli legal system. During the years
since the promulgation of this law, the judicial fruits of this piece of legislation
did not, on the whole, stimulate the incorporation of Jewish law in the decisions
of the courts. The law has failed as an impetus for the incorporation of Jewish

law into the legal system of Israel.

Perhaps Israel now has a new vessel for incorporating Jewish law as part of its
legal system, | am referring to section one of the Basic Law: the Dignity of Man
and his Freedom. Section 1a of the law reads: ”The purpose of this Basic Law is
to protect the dignity of man and his freedom, so as to anchor in a Basic Law the
values of the State of Israel as a Jewish and democratic state.”" This reference to
Israel being a Jewish state in a basic law, a law which is quasi-constitutional in
that all laws have to be in accord with the principles enunciated in this Basic
Law, theoretically could have a great influence on the inculcation of Jewish legal
ideas into the Israeli legal system. However, the past has repeated itself. From
what has so far been decided in Israel’s courts it is clear that the judiciary pays
very little serious attention to the legislator’s words - which were added to the
law on behest of the religious parties in the Knesset as a condition for their voting
in favor of the bill. It seems that the value of Israel’s being a democratic state,
the second value mentioned in the section, almost completely overshadows the
Jewish value mentioned first.

No better expression of the culturally committed Jew’s view about Jewish law
can be found than a decision of Justice Agranat - former President of Israel’s
Supreme Court. Justice Agranat - who was personally not an Orthodox Jew-
wrote: "The very moment that we admit - as we are obliged to admit - the
continued existence of the Jews in all generations and in all lands of their
dispersion, as a separate people, we must test the nature of Jewish law by the
historic relationship of the Jewish people to this law. We shall then conclude that
the Jewish people indeed treated Jewish law throughout their existence and their

dispersion, as their special property, as part of the treasure of their culture. It
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follows that this law served in the past as the national law of the Jews, and even
today possesses this national character in respect of wherever they may be."

In fact, Jewish law has had its impact - even if not too strong an impact - on the
Israeli legal system both in legislation and in the decisions of the courts. But, for
every decision which cites and discusses the Jewish tradition, there are at least
one hundred decisions which never mention the Jewish legal tradition. If one
takes a good honest look today at the legal system of Israel in general, one must
come to the conclusion that the hopes and prayers of many, just prior to the birth
of the State and during its first few formative years, for the rebirth of Jewish law
in the new legal system of Israel, have not materialized.

It is true that the struggle is still going on and the proponents of Jewish law have
not yet surrendered unconditionally. Even today, there are those who are
attempting to have Jewish law penetrate the Israeli legal system - but to my mind
some of these attempts are just a waste of time. The incorporation into the
legislation of the Knesset of a section of the law which is in accord with the
position of Jewish law, does not further their endeavors very much. Why not,
you may ask? In many cases the dry wording of a law is not only in accord with
Jewish law but also in accord with American or German or French or English
law, or of any other legal system. But it is not the flat phraseology of the statute
which is the determining factor but it is the interpretation of the law and the
sources of such interpretation which are of importance. Even though the law -
which is a skeleton - is in accordance with some principle of Jewish law, it is the
flesh and blood which are grafted to this skeleton by the judges taken for example
from England’s King’s Bench or Queen’s Bench, which gives the legal system
its real content. And so, even though a section of a law, or even most sections
of a specific statute are drafted as though they were taken right out of the Shulhan
Arukh - the code of Jewish law - this does not very much further the cause of
Jewish law.

In the 1960s the Israeli Knesset began to promulgate laws in the sphere of civil

law which were intended to replace the Mejele which was the Ottoman civil code
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then still in force in Israel. In the Knesset, both in the introduction of these bills
by the Ministers of Justice over the years and in the Knesset debates, it was
solemnly stated, time and time again that a good number of these laws are based
on principles of Jewish law. Learned articles in the law journals were

written showing how this law or another one, has its roots in Jewish law. After
some of these bills became law, and some time was allowed to pass so that
specific sections of the laws, and the laws themselves, were elaborated upon by
Israel’s Supreme Court, I made a study of the contents of these judgments. After
going over scores of these decisions, | found that not one of them even alluded
to Jewish law while interpreting these statutes. So what, then, if some basic
assumptions of the law are in accordance with Jewish law, when the court’s
inclination is to refer to Israeli statutory law, English law or European continental
law when elaborating on these laws.

One reason for this situation | have just described can usually be found not in
any especially negative attitude of the judges to the Jewish law sources, but to
their ignorance of that system of law.

Before us is a vicious cycle from which it is extremely difficult to be set free.
Legal education in Israel’s law schools today is geared to Israeli positive law
which is not Jewish law. What Jewish law that is taught in these faculties is
peripheral. Furthermore, the great majority of students who begin law school
have a very minimal background in the study of Talmud. But one cannot point
an accusing finger at Israel’s law schools and their curriculum, because a law
school is first and foremost an institution whose purpose it is to teach the law
that is the law of the land.

The judge who is appointed to this most prestigious role in society was trained
in the secular law of the state and writes his judgments on the basis of his legal
education and thus helps develop a legal system. In Israel there is no prerequisite
that a judge must be knowledgeable in Jewish law in order to be appointed to
this lofty position - not even if he is about to become a justice of the Supreme

Court of Israel. Therefore even if the Knesset would pass a law instructing the
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judges to turn to Jewish law when they have to interpret a law, this would be an
enactment which the majority of judges would not be able to fulfill.

But the question at hand goes much deeper and is problematic on a more basic
level - that which directly concerns Jewish law and goes to the heart of things.
As all of us know, Jewish law has been a living law for the Jewish people
throughout its three thousand year history. The law developed with the times and
Jews, wherever they were found, brought their disputes to a recognized
Rabbinical authority, be it a renowned scholar or a local religious court, for a
decision. The Jewish people felt, and rightly so, that they had their own legal
system which was capable of coping with the legal questions that arose and was
fair and just. But when the ghetto walls fell and the Jews traded judicial
autonomy for Emancipation, parts of the law ceased to develop as it had done,
naturally, over the years. The Jewish people had less and less recourse to the
Jewish courts and Jewish law. The bringing of a civil suit before a Jewish court
became the exception and not the rule. A legal system can develop and keep up
with the times only if it is applied. A court must find a solution when a case is
brought before it. But if the system is not in use, it becomes rusty and can be
frozen in the place it has stood. In many spheres of the law there is a gap, a gap
that has to be somehow breached by having the two ends, the past and the
present, joined. In many cases the law stood still at the time of the great
revolutions over the past two centuries - be they industrial, social, legal or other.
Most of Jewish law has remained in its pre- Emancipation stage. To bridge this
gap is a difficult but hopefully not an impossible task.

The general public feels, and in many instances rightfully, that Jewish law does
not have solutions to contemporary problems. In other words, Jewish law is
irrelevant for them.

What has also turned the public sour on Jewish law is the negative image of the
Rabbinical courts in Israel who have exclusive jurisdiction on matters of
marriage and divorce. The continuing plight of women who are chained to their

husbands and cannot receive a get from them is constantly in the news and this
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injustice has angered many people. When there are clashes between the
Rabbinical court and the civil court, the public usually sides with the civil court.
A good example of this is the judgment of Isracl’s Supreme Court that not only
in civil courts but in rabbinical courts as well, when a couple divorces all
property should be divided equally. The religious establishment vociferously
attacked the judgment since according to the prevailing view Jewish law holds
otherwise. All this does not foster an atmosphere favorable to expanding the role
and influence of Jewish law.

In spite of all this the idea that Jewish law is capable of giving acceptable answers
to the questions arising in today’s society has been claimed over and over again.
A comparatively recent example of this is found in the preface to a book written
by Rabbi Israel Grossman a former head of several Hassidic yeshivot in Israel
and served for many years as a judge in the rabbinical court of Agudat Yisrael in
Jerusalem. Rabbi Grossman writes:

"My heart is heavy when | see the increasing inroads of secular law, even in the
apartment buildings of the ultra-orthodox...who are the strongholds of God and
his Torah...All contracts between the [building] companies and the residents are
written according to...secular law...and it does not occur to the ultra-orthodox
contractors and the ultra-orthodox residents that they should write their contracts
and [housing] regulations according to the law of our holy Torah. My heart aches
that the maid-servant [civil law] has replaced her mistress [Jewish law], as if,
Heaven forbid, Israel [the Jewish nation] has no Torah.... For in truth there is no
question or problem that cannot be solved according to the Shulhan Arukh."
How serious and honest are such claims? 38 years ago, when | was somewhat
younger, idealistic and maybe more optimistic about Jewish law in the State of
Israel I had my doubts about the feasibility of Jewish law’s being able to regulate
a dynamic modern society. | challenged the vociferous proponents as one may
say in slang - put your money where your mouth is. | asked - would the Mizrahi
building company, Mishhav, or the Mizrahi Bank agree that all their disputes

and adjudications take place in a Rabbinical court according to Jewish law?
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Would the National Religious party make it incumbent on all its members to sign
an arbitration agreement that when one member wants to sue another member he
will turn only to the Rabbinical court and accept judgment according to Jewish
law? Of course we all know the answers to these questions. As we say - again in
slang - talk is cheap.

| think that the words of another prominent rabbi, Rabbi Yisrael Rosen, who
among other positions is also the founder and head of the Zomet institute in
Israel, are closer to the truth. Rabbi Rosen is known for his outspokenness; his
no holds barred views are sometimes too strong to digest. Although he may be
somewhat exaggerating, his position is to my mind closer to the truth than that
of Rabbi Grossman. Rabbi Rosen writes:

"Today, studying tractates Baba Kama and Baba Metzia [which deal with
monetary matter] is like studying tractates Zevahim and Menahot [which deal
with laws pertaining to the Temple], with the exception that Zevahim at least
will be relevant when the Messiah arrives, whereas it is doubtful whether Baba
Metzia will be relevant after the Messiah arrives."

To conclude, my personal approach about advocating more Jewish law is not to
try to flood Israeli law with Jewish law. | do not want the courts to write flowery
sections in their judgments with sources from Jewish law which are not directly
relevant to the case before them. On the other hand there should be an attempt to
incorporate Jewish law into the legal system when one can honestly say that
Jewish law’s solution to a specific problem is better than the one given by civil
law. For example, one could argue that the rights of a widow in her matrimonial
home in Jewish law - where the widow may remain in the home for life or until
she remarries - is preferable to current Israeli law where she can be evicted from
the home.

Another example is the attitude of Jewish law to the legal principle of abuse of
rights - in Hebrew terminology - kofin al midat S'dom - one can be coerced not
to act in the manner of the people of Sodom. Although both Jewish law and

secular civil law accept the idea behind these two phrases, that is one should
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manifest his legal rights in a manner not harmful to another even though he is
acting within the letter of the law. Jewish law extends this axiom to a greater
extent than the civil law and arrives at more equitable solutions than does the
secular civil law. Here | would try to influence Israeli jurists, legislators and
judges to turn to our own Jewish sources for guidance.

Perhaps it is our good luck that in 1948 the Israeli legal system was not
proclaimed to be based on Jewish law. The law was not ready for us then and
even today, with all the advances that have been made in Jewish law - which
could and should be a topic for another lecture - Jewish law is still not ready to

become the law of the land, or even predominantly so.
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R. Shlomo Kluger and R.N.Z.Y. Berlin (ha-Neziv)

Two Paradigms of Deciders (Poskim): R. Shlomo Kluger and

R. Naphtali Zevi Yehudah Berlin (ha-Neziv)

My presentation will compare the decision making process of two leading
nineteenth century rabbinic authorities who resided in eastern Europe but were
regarded as authoritative throughout Europe and were even sent queries from the
United States. The two are Rabbi Shlomo Kluger (1785-1869) rabbi of Brody
for some fifty years, and Rabbi Naphtali Zevi Yehudah Berlin (ha-Neziv) (1817-
1893) head of the renowned yeshiva at VVoloshin for some forty years.

My presentation will be based on their responsa but | will not discuss the
specifics of the various questions and answers found in them in much detail.
Instead | will emphasize general principles enunciated by these two luminaries
illustrating their distinct and divergent attitudes toward halakhic decision
making. Their world-view, especially their individual understanding of Jewish
law in general and decision making in particular, will be presented.

The specific examples | will refer to are questions which arose as a result of
innovations which stemmed from 19th century modernity. In these responsa both
Rabbi Kluger and the Neziv laid down principles and guidelines which serve as
a basis for halakhic decision making in general. These decisions concerned the
study of Hebrew grammar, the study of the works of Moses Mendelssohn,
translating the Mishna into German, conversion to Judaism (R. Shlomo Kluger),
the kashrut of newly discovered species of fowl, the innovative use of steam
power in the baking of matzot for Passover and what should be ones conduct

toward Reform Jews (haNeziv).
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The presentation will emphasize policy as the key to their decision
making. A number of policy rules enunciated by rabbis Kluger and Berlin will
be examined. Two major topics that will be discussed are their attitudes toward

innovation and their philosophies concerning stringency or leniency in halakhic

decision making. Occasionally we will be in for a surprise when a decision is
made that seems to contradict the general approach of the respondent.

Rabbi Kluger is a prime example of the Talmudic saying: Take heed of
the progeny of the poor, for from them Torah will flow. He grew up in poverty
and this situation influenced him all his life. In his will he asked to be buried
with the poor. It is most probable that the major reason for his stubborn battle
against the introduction of machine matzos for Passover stemmed from his fear
of depriving a living from the poor who were employed in the making of hand
matzos. The halakhic permission he gave allowing consumption of matzos which
were baked before Pesach with kitniot - legumes - also seems to be based on his
concern for the poor. R. Kluger fought like a lion defending his positions, and
was the center of many bitter disputes. His trip to Berditchev where he
disqualified the ritual slaughter (shehita) of Berditchev’s ritual slaughterer
(shohet) caused a great controversy. He himself was aware of his impulsive
fighting personality and his tendency to get into quarrels and disputes. He admits
to this a number of times in his responsa. It seems that in old age he tried to
change his ways and even wrote that he made a resolution to do so, but it seems
that he could not fully fulfill his commitment. In the short time that we have, |
want to discuss with you mainly his attitude and decision making in connection
with the Haskalah and the Reform movement.

In one of his responsa, R. Kluger was asked about the conduct of a group
of people who studied together mainly “Talmud Lashon Ivri”, a book on Hebrew
grammar and the writings of Moses Mendelssohn (parenthetically the name

Mendelssohn is never mentioned in the responsa. In the responsum he appears
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as “Desser”, that is from the city of Dessau. This nickname was used by
Mendelssohn’s detractors who did not want to refer to him by name). This
learning agenda greatly angered some members of the Jewish community; they
confiscated Mendelssohn’s works and burned them. R. Kluger was asked if this
was halakhically proper.

Kluger begins his response by saying that perhaps the burning of books
was unbecoming conduct and not in accordance with the law. However, he
continues, he can empathize with the bookburners. It is obvious, he says, that the
learning group caused the ire of the members of the community - and rightly so.
Even Moses, when angered, broke the tablets. According to Rabbi Kluger the
book-burning was a natural, reasonable response. One should not blame them
for what they did, since it was done in an understandable fit of anger.

As to the basic question, what is wrong with reading Mendelssohn’s
works, Rabbi Kluger’s answer is very interesting. It highlights the basic
difference between his way of thinking and rendering legal decisions and that of
jurists trained in the legal thinking and practice of other legal systems especially
in the area of the rules of evidence. R. Kluger admits that he never read one word
of Mendelssohn. He states “I never looked into his writing and I am not aware
of anything in the least faulty in his writing.” To Kluger there is nothing wrong
with his being completely ignorant of what Mendelssohn wrote when dealing
with the question posed to him. It is not important what Mendelssohn wrote, says
Kluger, but what is important is how the public views him. R. Kluger brings
Talmudic authority to show that communal leaders may make halakhic
pronouncements based on public opinion and the public mood. He bases his
arguments on the Talmudic saying: “go and see what the public is saying” and
“the voice of the multitude is like the voice of God.” He even relies upon the
aggadic saying about Israel, “If they are not prophets, they are the sons of
prophets.” Any jurist would find his conclusion bewildering. “Since most people
say that about him, it must be true .... And since most people speak derogatorily

about him, it must be true”.


http://www.daat.ac.il/
http://www.daat.ac.il/
http://www.daat.ac.il/daat/ktav_et/index.asp?ktavet=2
http://www.daat.ac.il/daat/ktav_et/index.asp?ktavet=2

N9V HNIIY 7 HNIY NOTI NOONN 2N LIVNN
117 2021/22 * 2a"wn * 18 p'ma * ptm'? O nyT NN

The questioner’s attempt to validate Moses Mendelssohn on the basis of
his being a pupil of the author of the commentary to the Talmud Yerushalmi,
Korban He’edah and of R. Ya’akov Emden, is deemed groundless. R. Kluger
lists a number of individuals from Ahiyah Hashiloni whose pupil was Yerovam
ben Nevat, to the pupils of R. Ezekiel Landau, the Noda Be’yehuda, who were
evildoers. R. Kluger does not name them but it seems that he is referring to the
early Reform leaders, Aaron Chorin, Hertz Homberg and Peter Bick. All three
were students of R. Ezekiel Landau. Being a student of an outstanding individual
IS not insurance against evildoing.

Another argument to bolster forbidding the reading of Mendelssohn’s
books is based on the so-called fact that only individuals who have strayed from
the right path read his work. R. Kluger writes that only riffraff and sinners read
Mendelssohn and that he has never heard of a righteous individual who has
anything to do with his works. He adds that “every God-fearing person flees from
him as one flees from a snake and a scorpion”.

In addition, Rabbi Kluger points out another great flaw of Mendelssohn:
the fact that he translated the Bible into German. For that, Kluger says, “he
sinned and caused multitudes to sin”. There are many reasons according to
Kluger for negating the translation of the Bible into German. First, R. Kluger
brings the negative attitude of the sages toward translating the Bible into other
languages, such as their opposition to the Septuagent translation which was
permitted only because there was no choice and was effected under duress. In
addition, Mendelssohn’s translation, he says, was the catalyst for the Reform
movement’s use of German in its liturgy in the Reform temple in Hamburg. For
this sin of the many, Mendelssohn is responsible. In other words, the success in
Hamburg is what led R. Kluger to take this halakhic stand. A little later we will
see another example of R. Kluger’s fundamental opposition to translations.

Concerning the question what is wrong with studying Hebrew grammar,
Rabbi Kluger answers that there is really nothing wrong with such study.

However, because of the state of Orthodox Jewry, who fiercely fought against
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the Haskalah, one should prohibit the study of grammar - especially from the
book written by Yehudah Lev ben Ze’ev - the author of the volume Talmud
Lashon Ivri. R. Kluger writes that there is a time and place for everything and
what was acceptable in the past is not necessarily so in the present. Times have
changed and now, in the present, a fence must be erected. In the past, when it
was not heretics and their ilk who studied Hebrew grammar, it was even
commendable to do so. But today, when it is those negative elements who are
the ones that study grammar, one should keep as far away from them as possible.
What they do, i.e. the Reform Jews and the Maskilim, even if not prohibited and
perhaps even can be looked upon as positive, should not be emulated by mitzvah
abiding Jews. The respondent makes an analogy from the attitude of Hazal
toward idolatry. The sages explain that initially God looked favorably upon a
“matzeva” - a stone pillar. But often the stone pillar became an object of
idolatrous ritual, it became abhorrent to Him and the Torah prohibited it. And
now we come to R. Kluger’s logical crescendo: the ultimate slippery slope
argument. “For we have seen in our own eyes that the study of grammar leads to
exclusive occupation with the study of the Bible, and Bible study leads to Bible
translation into German, and the German translation leads to heresy”, i.e. the
Reform movement.

As to the author of the grammar textbook Talmud Lashon Ivri, Kluger
writes and relates that he knows the author and that when he, Kluger, was a boy,
Ben-Zeev’s books were available. Ben-Zeev was a wicked sinful individual who
ridiculed piutim and selichot, made fun of Purim, wrote selichot for Purim - and
ridiculed Hazal. Rabbi Kluger’s portrayal of Ben-Zeev was not off the mark.
Ben-Zeev was one of the early Maskilim whose groundbreaking volume on
Hebrew grammar using modern linguistic methodology for the study of Hebrew
was published and republished many times. The book was the major textbook
for the study of Hebrew in eastern Europe for about a century. He also did, in

fact, write a biting sarcastic Purim parody to which Rabbi Kluger is referring.
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R. Kluger’s response to the Haskalah and the Reform movement was
similar to many of his contemporaries. We find in his words a mix of halakha
and drash, but especially halakhic policy. R. Kluger is very candid and as is usual
for him he explains himself by way or analogy. He refers to modernity as an
illness and in order to treat this sickness which manifests itself in the crumbling
of religion one must prescribe the right medicine. Times have changed, he writes,
and what was in the past a successful remedy is now no longer effective. New
medication is now needed. That is the case with mental illness. He sees as the
scourge of his generation the mental- spiritual malady of Reform and Haskalah.
In the past the Jewish people’s spiritual condition was much healthier and when
they became spiritually ill there was no need for strong medicine to cure them.
But now, with the spiritual deterioration great and the spirit weakened, mild
medicines will not be able to cure the patient. What is his cure for this
predicament? The exclusive study of shas and poskim.

Rabbi Kluger was consistent in his negative attitude toward translation
from Hebrew. In the responsum we just discussed R. Kluger referred to the
translation of the Bible. In another responsum he answers a query about the
translation of the Mishnah into German. The question was sent to him by Rabbi
Jacob Bachrach, a well known Orthodox maskil who wanted to embark upon a
formidable project of translating the complete Mishnah into German. As he
wrote to Rabbi Kluger, the reason behind his idea was to open this tome to a
considerable public who were not able to learn Mishnah in the original Hebrew.
He asked R. Kluger for his opinion about the proposed project.

Rabbi Kluger responded that Bachrach should not translate the Mishnah.
The following is the gist of his reasoning. Since there are different explanations
to many parts of the Mishnah the translator will have to decide which one of
them to adopt; invariably it will be the one that seems to be the correct one in his
eyes. But he may be mistaken. R. Kluger then takes a very narrow view of what
study of Mishnah is all about - it is the fulfillment of the commandment to study

Torah. R. Kluger says that if the individual’s purpose in reading the Mishnah is
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to fulfill the commandment of learning Torah, he will get his reward even if he
reads the Hebrew without understanding a word of what he reads.

This is preferable to learning Mishnah in the translation and
understanding what is being studied. He adds that if someone really wants to
study Mishnah he can find himself a melamed to teach him Hebrew because
there may be some mistake in the translation. This extreme position is
paradigmatic of the losing battle in the fight against the enlightenment and
Reform - a battle that was fought with no holds barred by a good many of
Orthodoxy’s rabbis.

R. Kluger advises - tells Rabbi Bachrach not to go ahead with his plans.
Even if his intentions are praiseworthy the results will not be so. Rabbi Bachrach
did not translate the Mishnah into German. It is most probable that R. Kluger’s
response contributed to his negative decision.

Given this stringent attitude of R. Kluger, it is somewhat surprising to find
him in the lenient camp in matters of conversion. Not only was his decision
lenient but his explanation of the reasons for his decision in the conversion case
that came before him served as a landmark case for future deciders.

The Talmud, after discussing conversion to Judaism for some ulterior
motive, comes to the conclusion that the Jewish court shall not convert Gentiles
to Judaism if the reason for conversion is based on an ulterior motive. Perhaps
the most frequent of these motives discussed in conversion cases is the desire to
marry a Jew or a Jewess. Rabbi Kluger allowed conversion in such a situation.
The gist of the decision needs explaining.

Briefly, the argument is as follows: Since the emancipation there is a legal
possibility of marrying in a civil ceremony. As one can do so according to the
laws of the State, an application to convert to Judaism in order to live together,
or continue to live together, as Jews after conversion and a Jewish marriage
ceremony, is not to be classified as a request for the sake of man or the sake of
woman. Given the present reality in which there is no problem to marry civilly

or live together as man and wife - as was usually the case when such requests
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were made - one could explain the motive for conversion as an honest desire to
become an integral part of the Jewish people. Rabbi Kluger permitted the
conversion of the Gentile girl who had been living with her Jewish lover for some
time: even without the conversion they could and would continue to live
together, and therefore the request to convert was due not to lust of the body but
to a true desire to convert to the Jewish religion.

Rabbi Shlomo Kluger explained that the original prohibition on
converting where the purpose was for love and marriage referred only to a case
where the couple did not as yet cohabit. In such a case, the urge to have
Intercourse is very strong. The court is not allowed to convert the Gentile since
the ulterior carnal motive is the sole motive of the applicant. But where couples
have been living together either without any ceremony of after a civil ceremony,
the sex drive is not now as dominant since their desire has already been
consummated: therefore the application for conversion is to be looked upon not
as a request to fulfill a need of the flesh, but a need of the spirit.

In addition, the fear of apostasy on the part of the man was a major factor
in Rabbi Kluger’s responsum. The facts of the case involved a Gentile woman
with whom a Jewish soldier had fallen in love.

Turning now to R. Naphtali Zevi Yehudah Berlin, the Neziv, we can find a clear
enunciation of principles of decision making in his responsa. The Neziv’s
personality was diametrically opposed to that of R. Shlomo Kluger. Gentle,
loving, not out looking for a fight the Neziv was paradigmatic of the school of
Bet Hillel. Of course when he felt compelled to do so, he also, at times, took a
more stringent view. Even though he too, of course, was an opponent of the
Reform movement, juxtaposing one of his responsa on the topic with what we
have seen in R. Kluger’s resonsa is enlightening. R. Berlin was sent a query from
Charlestown, South Carolina - the cradle of Reform Judaism in America. He was
asked what should be ones relations with Reform Jews. The Neziv answers with
no polemics, that one must differentiate between joining them in their religious

services and having business dealings with them. Although he too comments
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negatively about Reform practices as is usual for Orthodox rabbis of the
nineteenth century, he nevertheless makes a special point emphasizing that one
should not quarrel with Reform Jews - an attitude different from what was that
of R. Shlomo Kluger and other contemporaries of R. Berlin.

What is of special interest in the Neziv’s oeuvre is his clear delineation of

decision making rules. By examining these rules one can get more than a glimpse
of the halahkic philosophy of this outstanding individual.
First, a major principle of the Neziv is that one should not take a stringent view
where the Rishonim did not take such a view, a fortiori one should not invent or
discover new stringencies - humrot. It is not for us, he says, to make up
stringencies - humrot not found in the Talmud.

The Neziv dealt with a problem which was very much debated in the
nineteenth century - the kashrut of newly discovered species of fowl. There were
great disputations about this between many of his contemporaries. Some
vehemently opposed declaring the fowl kosher and others took a more lenient
view. Sometimes the debate on this question was very stormy. The prohibitors
were of the opinion that anyone eating these newly discovered types of fowl was
eating tref.

The Neziv wrote that if the question had been presented to him de novo
he probably would have decided to prohibit eating the fowl. However, since
people have already begun to eat the fowl, one should not prohibit it. For if he
would prohibit it we would be slandering those who have been eating the new
species of fowl. Since there are some halahkic scholars who permitted its
consumption, the fowl should not be prohibited. This approach is in accord with
the Neziv’s very strong commitment to avoiding dissension and disputes.

I now want to go into some detail about another responsum of the Neziv - a
responsum which contains a number of halahkic jewels. The responsum dealt
with a new type of mill - a steam mill - and the validity of its use for the grinding
of wheat for Passover matzot. If you recall I mentioned in passing a similar

question which was also posed to R. Shlomo Kluger.
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At the outset of his responsum the Neziv states that he is aware of the
disputation between his contemporaries about the steam mill. However, since he,
personally, did not have an opportunity to see and inspect the mill, and he does
not have with him at the moment the halakhic material concerning the problem,
he is not willing to make a decision. However, what is especially illuminating is
the follow up to this statement where the Neziv responds to the questioner’s
statements and determines the halakhic principles and premises which guide him
down the path of his decision making.

The questioner, who was a rabbi in his own right, was of the opinion that
it is possible to operate the mill in a manner that there would be no fear at all of
fermentation-himutz. However, the rabbi did not want to give a general
dispensation for use of the steam mill, but wanted to differentiate between
different places and different millers. Sometimes he would allow its use and
sometimes he would prohibit its use. This differentiation was completely negated
by the Neziv. According to the Neziv, the proposal, if put into effect, would
cause quarrels and strife in the community. There would be claims of
discrimination and all this will bring about desecration of the Name. A service
which is given for the community’s sake must be under one rabbinic supervision,
overseed by the local Bet Din. The hechsher to be given should be uniform and
all the mills in the jurisdiction of a particular Bet Din should be under the one
and only religious supervision - hashgaha of that Bet Din. The Bet Din should
be responsible for giving the certificate of kashrut. It makes no difference who
the owner of the mill is and how much he is to be personally trusted. If there is a
special need for additional exceptional inspection of a specific mill, it is up to
the Bet Din to hire an expert to oversee the working of the mill. The Neziv
reiterates that the principle is - not to differentiate between places or people.

R. Berlin also rejected the second argument of the rabbi-questioner. The
rabbi- questioner felt that there were sufficient mills of the old type and there is
no need to add a new modern type of mill, especially where the new steam mill

bring in its wake problems which did not arise before. We are talking about the
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kashrut of matzot on Pesach - surely a major question for halakhic Jewry. Why
get yourself into possible halakhic trouble when the solution can be found by
using the horse tread mills, goes the questioner’s argument .

The Neziv replies that to the best of his knowledge the quality of the flour
produced by the steam mills is superior to that of the older horsetread mills.
People want to enjoy Passover eating the best possible quality matzot. Therefore
the Neziv declared that one should do everything possible to produce high
quality flour. For the Neziv progress has the upper hand. In addition one should
look positively on the people’s desire to enjoy the best tasting matzot that can be
produced - the halahka should be decided taking into account the people’s
wishes.

The Neziv continues, laying down a principle which was stated in the
context of Passover matzot but which has important implications for the
halakhah in general. The Neziv states that one is not obliged to take precautions
against the possibility of something becoming prohibited, even matzot for
Pesach, in a manner that is more stringent than what is reasonable in the
circumstances. He brings support for his view from the Shulhan Arukh. The
Shulhan Arukh permits transporting two sacks of flour, one on top of the other,
in spite of the fact that the rubbing together of the two sacks may cause himutz-
fermentation. R. Joseph Karo made his decision in the Shulkan Arukh even
though there is a solution to the problem. One can transport the sacks one by one;
the flour will be better guarded and there will be no fear of rubbing or
fermentation. The Neziv explains that Jewish law does not demand this
stringency from people. The first manner of transportation is sufficient even
though it is more problematical halakhically. So with the steam mill - ultra-
stringency is not warranted.

The Neziv ends his responsum to the rabbi who tended to be stringent
with a plea to try and take a lenient view. He explains that by taking a stringent
view those using matzot with flour from the steam mill will be stigmatized as

eating hametz on Pesach even though they use flour which was allowed by at
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least some authorities. This should be avoided at all costs. As you recall, this was
the argument used by the Neziv in connection with the kashrut of newly
discovered species of fowl.

He ends his responsum by quoting the verse about the Torah that “Its
paths are those of pleasantness”. Stringent decision making which undermines
the true pleasantness of the Torah’s paths is, in R. Berlin’s words, both faulty
and a snare.

Rabbi Kluger and the Neziv are two prototypes of disparate halakhic
schools of thought which were prominent in the nineteenth century and which
influenced halakhic development throughout the twentieth century and up to the

present.

THE “KILLER-WIFE” IN JEWISH LAW AND LORE

In Jewish law presumptions play an important role. In the context of our
topic, the type of presumption which is relevant is unique in legal systems: the
presumption is that if things happen in a certain manner they will continue to
happen in the same manner. The following are four examples of such
presumptions in the Talmud.

1. There is a presumption that if an ox gored twice, or according to another view
three times, it will continue to gore. Therefore there is a strict responsibility upon
its owner to guard it and if it gores again the owner will be liable to a high rate
of compensation—double the amount he would ordinarily have to pay the injured
party before it became known that there is a presumption that this particular ox
IS prone to gore.

2. If a woman begins to menstruate on the same day of the month for three
consecutive months, there is a presumption that that is the day when she begins
her period and all the detailed regulations concerning a menstruous woman begin
at that date.
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3. If a woman is married ten years and has had no offspring, was divorced and
remarried and has no offspring for another ten years, she is presumed to be sterile
and she is now not permitted to marry a man who has no offspring and therefore
has not yet fulfilled the commandment of procreation.

4. If awoman had children who died as a result of circumcision, it is forbidden
to circumcise her other sons for fear that they may also die as a result of
circumcision. There is a presumption that the family is prone to dying as a result
of circumcision, probably due to hemophilia or some other genetic illness.

In a similar vein to the aforementioned examples the Talmud brings and
discusses the killer-wife presumption. According to a Talmudic sage if a woman
was married to one husband who died and to a second one who also died, she is
not permitted to marry a third husband for fear of his life. There is, however,
another Talmudic sage who holds that only after the death of three husbands is
she prohibited from marrying a fourth. Most post-Talmudic decisors of the law
rule according to the more stringent view that the prohibition begins after only
two deaths, not three. In any event, this is another example of a presumption that
what occurred in the past is prone to repeat itself.

The Talmudic discussion does not end here but what follows is an attempt
to explain the reason for the husbands’ deaths. Two possible reasons are given
in the Talmud, both unclear and enigmatic. According to R. Huna her “well” is
the cause. According to R. Ashi her bad luck is the cause. It seems that R. Huna’s
explanation refers to her womb, meaning that for some reason sexual relations
with her have an adverse effect on her partner—perhaps she has some malignant
disease which is transferred by sexual intercourse. R. Ashi’s explanation too is
unclear—what is meant by her bad luck?

The Talmud further enquires: do the different explanations posed by
Rabbis Huna and Ashi respectively, lead to practical legal differences? The
Talmud answers in the affirmative. “The difference between them is the case
where the man only betrothed her and died or also when he fell off a palm-tree

and died.” The explanation of the above is that where it is clear that the husband’s
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death was not caused by his contact with her “well”—her womb—according to
R. Huna she may remarry.

Both the examples which were given are situations where it is clear that

coitus was not the cause of the husband’s death; the betrothed future husband
and the man who was killed by the fall from a tree both died from circumstances
which were not at all connected with having sexual relations with the woman.
Hence R. Huna would allow a further marriage while R. Ashi would prohibit one
since according to him she is an unlucky spouse.
Usually where there is a difference of opinion between R. Huna and R. Ashi the
law is according to R. Ashi, who was both a later authority and the major redactor
of the Babylonian Talmud. Thus in this case the more stringent view is to be
accepted, that is, it makes no difference what the possible cause of death is: the
woman is unlucky and in no circumstances should a third individual take the risk
of marrying her.

This fear of dying as a result of marriage to a woman whose former
husbands had died while married to her was taken very seriously. The Talmud
relates a story about a very prominent rabbi, Abaye, who relied on the statement
that the presumption takes effect only after three deaths, and married a woman
whose two husbands had died.

The Talmud relates that after the marriage Abaye too passed away. In a
related Talmudic passage we are told about the wife of another sage who, fearing
that Abaye’s widow was interested in her husband, chased her out of town
yelling at her, “You have already killed three men and now you come to Kkill
another man”!

Before we turn to our discussion of the killer-wife in post-Talmudic times,
we can pause here to ask whether there is a source or at least a hint of this fear
in pre-Talmudic Jewish sources. The answer to this question is a weak “maybe.”
The only Biblical source which may be alluding to such a fear is the story in
Genesis of Judah and Tamar: Tamar married Judah’s son Er who died while

married to Tamar. Then Er’s brother Onan married her—probably an early


http://www.daat.ac.il/
http://www.daat.ac.il/
http://www.daat.ac.il/daat/ktav_et/index.asp?ktavet=2
http://www.daat.ac.il/daat/ktav_et/index.asp?ktavet=2

N9V HNIIY 7 HNIY NOTI NOONN 2N LIVNN
128 2021/22 * 2a"wn * 18 p'ma * ptm'? O nyT NN

example of a levirate marriage; he too died while married to her. The Bible then
relates: “Then Judah said to his daughter-in-law Tamar, “Stay as a widow in your
father’s house until my son Shelah grows up’—for he thought: He too might die
like his brothers .1t seems from this passage that there was a fear for the life of
someone who married a woman whose previous husbands had died while
married to her. This is so in spite of the fact that the Bible relates that Judah’s
sons died because of their sinful behavior.

In any event the Talmudic discussion was taken seriously in post-
Talmudic times. As a result of what was said in the Talmud, many rabbis felt
that there was a real danger in marrying such a woman and even if one could not
be sure that the outcome of the marriage would be death, one could not take the
possibility lightly. Therefore one must see to it that such marriages do not take
place. In matters of life and death taking chances is forbidden. On the other hand,
by adopting a stringent view, one could cause great harm to a young woman who
had the misfortune of being twice widowed and could not now remarry. She is a
de facto agunah—anchored woman—who is now relegated to the life of a
spinster. Such a situation is clearly against the ideal of the Jewish religion.

These two competing diametrically opposed outlooks are the nexus of the
halahkic-legal tug of war which emerged in post-Talmudic times. From the
Talmudic sources it is clear that a marriage prohibition exists for the killer-wife.
For the Talmud this is not a folkloristic superstition but a really serious problem.

Two schools of thought developed over the ages regarding the killer-wife.
One was conservative, stringent in its interpretation of the Talmud, taking the
Talmudic statement very seriously. The other, lenient school, includes a wide
spectrum of views attempting to ameliorate, at least in some cases, the plight of
the killer-wife. The range of views runs from minor inroads in the law to almost
complete negation of the killer-wife rule. Some of the rabbis who took the killer-
wife marriage prohibition seriously even extended the prohibition to situations
not mentioned in the Talmud. These decisors saw themselves as life-savers, but

they remained a minority.
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It seems that one of the major causes for an upsurge in strictness was the
appearance in the thirteenth century of the Zohar, the most influential and basic
book in the Kabbalah. The Zohar looks askance at remarriage of widows in
general. It speaks of the spirit of the deceased husband, which will return in order
to harm the new husband.

The perceptions in the Zohar have parallels both in other sources of the
Jewish cultural heritage and in the heritage of other civilizations. For example,
in the Hindu religion marriage of a widow is not looked upon favorably. There
too the spirit of the dead husband hovers above the new couple. In some cultures
we find the spirit of the former husband and in others we find the belief that
certain demons attend the wedding ceremony in order to harm the couple. In the
apocryphal book of Tobit we read of Sarah, the daughter of Requel, the heroine
of the book, having been widowed seven times, each husband dying in the
wedding chamber. The cause of death is the demon Ashmedai (Asmodeus) who
Is in love with Sarah and slays every groom who
approaches her.

It seems that not only the Zohar influenced the rabbis who held a more
stringent view but that other extra-legal influences were present. In certain
Jewish communities between the thirteenth and fifteenth centuries stringency
appears to have become more prominent. One possible explanation of this
phenomenon is that at that time there was a reaction against rationalism in all of
Europe, including Jewish society.

However, it appears that a more lenient attitude was usually dominant.
Before going into detail about the specific manner of interpretation used by these
scholars of leniency, it is important to begin by emphasizing the general policy
behind the lenient view: the attempt to alleviate the plight of women who would
be left unwed as a result of their being branded killer wives. This situation is
contrary to both the moral and religious attitude of Judaism. Therefore there was

an urgency to find a solution to this problem, even if at times it could only be
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partial. (Some of the post-Talmudic rabbis felt uneasy with the killer-wife rule,
seeing it as essentially based on superstition rather than on logic.)

Undoubtedly the watershed decision and the most influential on later
generations was the ruling of Maimonides (Rambam) on this issue. His outlook
is clearly and explicitly presented in two of his responsa. Only someone of his
stature could be so daring in confronting a Talmudic text which is clearly not to
the liking of such a rationalist. Thus, when asked—twice—about different
specific cases by local scholars, who thought that they must not perform a
marriage ceremony for a killer-wife, the Rambam expresses his amazement that
scholars would fail to distinguish between different categories of prohibition:
things that are forbidden by the Torah, things forbidden by the sages and things
which are termed “reprehensible,” makruh—a term borrowed from Islamic legal
nomenclature—but not forbidden. The remarriage of the twice-widowed woman
Is of the third category. According to Maimonides the
fear for the third husband’s life is in fact tenuous and is based on what could be
termed as close to superstition. There can be no comparison, he says, between
fear of the killer-wife and fear of a possible death where two brothers already
died as a result of circumcision. The latter case is based on a real substantiated
threat to life, not on flimsy superstitious coincidence. Therefore Maimonides,
who cannot completely nullify the Talmudic statement, advises the couple to
betroth themselves privately in front of two witnesses. After their betrothal they
should appear before the rabbi, who should now arrange the final stage of the
marriage including drawing up a ketubbah (marriage contract). Maimonides says
In his responsum that this is not an innovation of his but that the foremost rabbis
who preceded him in Andalusia acted in such a manner and that since his arrival
in Egypt he acts similarly. Besides Rambam’s reasoning based on his negative
view of the Talmudic basis for the killer-wife prohibition, he also mentions more
practical reasons for his decision. He hints at possible harsh consequences if the
scholars take a stringent view—perhaps the fear that a woman (especially a

young woman) who cannot remarry may convert to Islam or that she will live in
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sin with another man out of wedlock. Rambam specifically tells the scholars to
turn a blind eye to the private betrothal and even to advise the man and woman
how to act. The logical consequence of the above, according to Rambam, is that
if the marriage is consummated the couple are not obligated to divorce as would
be the case in other prohibited marriages. For all intents and purposes
Maimonides abolished the Talmudic prohibition of marrying a killer-wife.

This groundbreaking decision of Maimonides was anticipated by a good
number of scholars who antedated the Rambam, but not everyone would agree
to the far reaching consequences of Maimonides. Therefore many scholars who
felt themselves bound to what was said in the Talmud but wanted to take a more
lenient view, had to find other paths, mainly through interpretation of the
Talmud, paths which would lead to the desired results. But doing so through
distinctions and liberal interpretations would never lead to the wholesale
abandonment of the Talmudic prohibitions, which was the de facto, if not the de
jure, Maimonidean position.

There are scholars who are unwilling to adopt Maimonides’ decisions
lock, stock and barrel, but are influenced by him and agree with sections of his
responsa. Others come to similar conclusions without referring to Maimonides.
For example, a good many of the rabbis decided that if the couple nevertheless
wed, they would not be forced to divorce. The Talmud says nothing about
divorce in the context of the killer-wife so one can be lenient on this score. There
are other examples in the Jewish legal system where one should not marry under
certain circumstances but ex post facto, if one does marry, the law does not
compel a divorce.

Others agree with the view that if the couple has already been betrothed,
they may marry. Furthermore, a minority of scholars seem to go even further
than Maimonides in rejecting the whole idea outright, stating that times have
changed and what was perhaps true in Talmudic times is not relevant for later
periods. Others, who do not go so far, are willing to take a lenient stand by

explaining that there is no real danger to one’s life in marrying a killer-wife but
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only a remote possibility. Another line of thought goes on to say that one should
have faith in God: He will protect the new husband as he protects us from danger
in general. Others rely on Rambam’s fear that if not permitted to marry, the
couple would live together anyway without having officially consummated a
marriage; better to permit marriage than have them live in sin.

One cannot overemphasize the fact that the development of Jewish law
throughout the ages was possible only by interpretation and reinterpretation and
not by legislation as is the case in other legal systems. Since Jews could not and
would not legislate - save exceptionally interpretation was the tool of innovation.
No better example of this axiom can be found than by studying closely the words
of the rabbis when they discussed the killer-wife: since the undisputed
conclusion in the Talmud was the recognition of the killer-wife and the
prohibition against marrying her, and since Jewish legal tradition does not allow
for disputing a clear-cut Talmudic decision, the only practical way of changing
or amending the Talmudic source is through creative interpretation.

The most prominent logical-legal explanation of the lenient view is based
on two interpretations of the Talmud. The first is that although it appears that the
Talmud prohibits marriage after the death of the second husband, there is also
another view which states that the prohibition applies only after three deaths as
is the case concerning other presumptions which become valid only after three
recurrences.

Although it seems that the accepted opinion is the more extreme one of
needing only two instances, due to the negative consequences of applying the
Killer-wife rule one should decide according to the view voiced in the Talmud
that a presumption is established only after three deaths.

A second attempt at alleviating the woman’s predicament is also made by
interpreting the Talmudic text and deciding what the law is, not according to the
usual rules of decision-making. As mentioned above, R. Huna explained the
reason behind the rule as based on contact with the woman’s womb (or “well”

in Talmudic parlance) while R. Ashi was of the opinion that it is based on the
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fact that this particular woman is just an unlucky woman. Usually one would
prefer the view of R. Ashi who was the most prominent of the redactors of the
Talmud. His view would lead to a more stringent outcome since any death of a
husband, no matter what its cause, is counted as a death in our context. According
to R. Huna only death which seems to have some link with sexual intimacy of
the couple is considered killer-wife death. Since the rabbis felt there was a need
to be lenient with the killer-wife, many adopted the view presented by R. Huna,
that only deaths linked physically to the woman are to be considered. As a result,
many specific examples of death which R. Ashi would include as within the
killer-wife rule, were excluded.

According to those scholars who took this legal path, specific example of
causes of death which were not part of the killer-wife rule were martyrdom and
suicide, plague, traumatic events such as a fall from a tall tree, etc. These
examples are the logical outcome of R. Huna's explanation of the killer-wife
prohibition. But such examples were extended to include some less directly
linked to this explanation, such as death from old age, death after a long period
of matrimony or where the husband was extremely ill at the time of his marriage.
There is even a view enunciated that if the husband died outside the Land of
Israel but the new potential couple want to live in the Land of Israel, the marriage
should be allowed. This is analogous to the rule in Jewish law that although a
couple who have no children for a period of ten years should divorce, if they
make aliyah to the Land of Israel, their presence in the Land may help and they
can try again for another ten years.

The tendency toward leniency seems to be based not only on legal
interpretations and judicial policy, but also on extra-legal factors, mainly of a
historical nature, which influenced the decision making. The most salient of
these outside determinants are part of the milieu of the middle Ages, a period of
extraordinary development of the Jewish legal system. What was decided by the

medieval rabbis became precedents for later ages to this day.
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The following undoubtedly influenced the attempt to find lenient
solutions to the killer-wife rule:

1. Many husbands went on long and dangerous business journeys and lost their
lives, leaving behind them young widows.

2. Very young women would marry elderly men in arranged marriages. Many
times even children, little girls, were given in marriage. These men would die,
leaving behind them young widows.

3. Pogroms and expulsions, including martyrdoms, left many young women
widowed.

4. Plagues, especially the Black Death, decimated populations and left many
young widows in the Jewish communities. These events brought to the fore the
plight of many young widows who remarried and found themselves widowed
once again.

5. The rise of rationalism in the thirteenth century and the Jews’ special interest
in rationalism led those influenced by rationalism to look askance on Talmudic
passages such as the one concerning the Killer-wife.

The harshness of deciding according to a strict interpretation of the
Talmud seemed excessive, to many rabbis in all the above-mentioned
circumstances. In our times the responsa of two leading contemporary
respondents deserve mention: R. MOSES FEINSTEIN (1895-1986), born in
Russia but an American resident for most of his life, until his death close to the
end of the twentieth century, and R. OVADIAH YOSEF (b. 1920), who was
born in Irag, but has lived in Israel for almost all his life.

Ovadiah Yosef surveys the halakhic literature with his well-known
erudition. In the end it appears that he would be willing to adopt the responsa of
Rambam without any need for further debate. He is especially influenced by
Maimonides’s description of the killer-wife rule as based on superstition. Like
Rambam, Ovadiah Yosef does not take the fear of death very seriously,
following Rambam’s distinction between the real danger in the circumcision

case and the very doubtful danger in the killer-wife situation.
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The example from Moshe Feinstein is somewhat different. The case
before him concerned a woman whose first husband had died a natural death in
old age and whose second husband died as a result of a fall in a lumberyard. The
woman wanted to marry a third time. This case was the springboard for the
rabbi’s detailed discussion of the killer-wife issue. The main thrust of the
responsum is a negation of many of the arguments put forward over the ages to
substantiate a lenient attitude. One by one R. Feinstein refutes many of the
leniency contentions. One is left with the clear impression that he sees through a
good number of the leniency arguments and calls a spade a spade: Many are
based on the flimsiest of reasoning, holding water on the basis of neither logic
nor law. But in spite of the gist of his response, R. Feinstein too comes to the
conclusion that at least in the case before him, the woman should be allowed to
remarry. In the end he too adopts two of the leniency arguments, upon which he
bases his judgment.

In conclusion, what seemed a more or less clear-cut Talmudic position
which under ordinary circumstances would settle the law even unto our times,
was rejected almost outright. This was done either by a broad stroke epitomized
by Maimonides or through the universal legal process of distinguishing between
cases until, as a result of public policy and purposeful interpretation, the law
itself was in fact amended. This legal development was due to two major factors.
Firstly, many scholars felt that the Talmudic presumption that there is a death
pattern in connection with the specific woman was not logical and even
superstitious. Secondly, the rabbis did not want to prohibit marriage, especially
If the woman was young, on the basis of a questionable rule. However, we must
not forget that throughout the ages there was always a school of thought which
took the Talmudic precedent very seriously. These scholars felt that there was a
real danger of death for the third husband and they did not want to take chances
when life and death were at stake. However, in the end the lenient attitude
prevailed, as seen from the contemporary responsa of the leading rabbinic

scholars of our time, Rabbis Ovadiah Yosef and Moshe Feinstein. Israel’s
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highest rabbinical tribunal dealt with this question and on appeal from a district
rabbinical court the Supreme Rabbinical Court decided unanimously that
leniency is called for. This is not surprising, since one of the judges who sat on
the panel was R. Ovadiah Yosef.
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