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English Summary

payment in the presence of three persons is extended to salvage as an alternative to
stipulation with the owner himself. Conversely, the importance of the owner’s
presence in salvage is extended to lost property.

The salvage rules illustrate the process whereby a deficiency in the law is remedied
by takkanah to obviate the possibility of one person enjoying a benefit at the
expense of another. This regulation is in contrast to the law regarding improvemerits
made to another’s property without asking the owner.

Part Five

Indemnity for rescue of a person

The rescue of persons is in Jewish law not merely a matter of moral sensibility. Very
often the act will entail expenditure by the rescuer or damage to a third person’s
property. Rescue and salvage are similar in several respects. Both rest on religious
precept and accordingly involve a voluntary act without any legal obligation
between the parties to do the act or any agreement as to indemnifying the salvor or
TesCuer.

In contrast to salvage, however, an individual may not abandon his life or person.
Again, salvage and rescue may be distinguished with regard to the obligation to
incur expenses: wWhereas in salvage it is possible to set-off value against value, in
rescue that is not.

A puiding consideration is the encouragment of acts of rescue. The Talmud
prescribes under takkanah that the rescuer is not bound to comnpensate any third
person who has suffered a loss in the course of the rescue.

As regards indemnity for the rescuer’s expenses, the Talmud is not explicit but the
carly post-talmudic authorities derived the rule in various ways. In order to
encourage rescue, it was prescribed that the costs entailed must be paid immediately
and without reservation. Opposition by the person rescued to payment was ignored.,
Similarly, where in the course of rescuing one person another is also rescued, the
latter will not be heard to say that even had he himself not been rescued the rescuer
would have incurred expenses, since every person could argue so and this might
endanger people.

[xxi]



English Summary

or because the property was salvaged without his effort? Again, does a person who
whilst salvaging his own property salvages also his neighbour’s, have any right to be
paid in full or proportionately? Still another question is whether the salvor’s right
must be distinguished as between payment for his efforts and reimbursement of his
outgoings and losses.

The Mishnaic rule that where a salvor makes no stipulation as to payment, he is
only to be paid for the services he has rendered, is subject to significant reservations
which make the ruie exceptional, whereas the salvor’s right is much wider.

The Talmud understands the Mishnah to be concerned not with the case where the
property would be lost but for the salvor’s action. If it is impossible to save the
property, the salvor is entitled to all of it under the rule of hefker (renunciation of
property) or at least to the value of what he lost in the course of the salvage.
The early post-talmudic authorities introduced a further reservation — the Mishnaic
rule does not apply where the owner is not present; in that event the salvor is
entitled not only to payment for his services, but also to the value of his loss. His
right is further extended to entitle him to full indemnity of his outgoings when,
without his intervention, the owner would have used the salvor’s property to effect
his salvage.

The Mishnaic distinction between payment for services rendered and payment for
losses incurred by the salvor requires clarification. The exemption as regards the
latter when the owner is present and the salvor has made no stipulation is explained
on the ground that the owner can argue that he could have salvaged his property
without such expense. Thus, whenever this argument cannot be raised, the salvor is
entitled to be paid for his losses, i.e. payment for services includes all the necessary
outgoings, whereas the value of the property lost in the course of the salvage is
confined to those outgoings which the owner might not have been ready to expend,
for which reason stipulation must be made.

Accordingly the Mishnaic rule restrictive of the salvor’s rights will apply where
salvage was possible and effected in the owner’s presence without his being
consulted and the salvor acted freely of his own choice; he will then be entjtled to
payment for his services, i.e. his necessary outgoings as to which no stipulation need
be made.

The owner may be exempt from payment if he voices opposition to the salvage. But
where he knows that in any event the salvage will be carried out (because, for
instance, it is involved in saving others) or his opposition is merely aimed at
avoiding due payment for the outgoings, it will not be taken at its face value and
have no effect.

The legal basis for salvage indemnity, as it emerges from a survey of the sources,
lies on one view in takkanah since in strict law, arguably, the salvor only acted to
save the owner trouble and is not entitled to payment; and in order to encourage
such acts a duty to pay was instituted by takkanah. The “Rule of Court” (tenai bet
din) which entitles a salvor to payment for his losses, may, it is suggested, be the
source of the takkanah as against the Mishnaic rule of law.

The connection between the rules relating to salvage and returning lost property has
been one of reciprocal effect. The possibility in the case of lost property to stipulate

[xx]



English Summary

Shuihan Arukh, the glossators give it prominence as a point to be considered in the
apropriate circumstances, in particular where the third party gives additional
cansideration or where an agent has varied his agency. Reflection has led to a
number of distinctions depending on the connection between the benefit and the
agency activity. The possibility of applying the rule to a benefit occasioned by
mistake has also been examined.

Some of the later rabbis held that the principal’s right does not arise in strict law but
under rabbinical fakkanah.

The solution of sharing the benefit is not proposed under the exemptive principle —
when the rcipient would take all — nor under the rule relating to doing business with
another’s property — when the owner would get all. The agent not only enjoys a
benefit from his agency but makes a profit. Accordingly, his obligation is greater
than that of a person who only enjoys a benefit. On the other hand, he does not
make his profit at the expense of the principal and therefore all of it cannot be said
to be due to the latter. The agent and principal have equally strong rights; both
have contributed to creating the profit, the one by his activity and the other by his
property.

The broadening of the rule could have far-reaching consequences, but apart from
the situation where the third party gives additional consideration or where the agent
varies his agency, no broadening of the rule has been undertaken.

The law relating to the agent who obtains a benefit from his agency is examined
from the viewpoint both of agency law and of unjust enrichment. In certain
circumstances, an agent so benefiting may be in breach of trust or even criminally
liable and be depreived of the advantage.

Part Four
Indemnity for salvage of property

Is the voluntary nature of salvage significant to the salvor’s right to indemnity? On
the one hand, in doing what he did the salvor has acted piously in observance of a
mitzvah, unlike one who simply intervenes with regard to ancther’s property and
unasked enhances its value. Perhaps for this reason his rights are superior. Salvage
should moreover be encouraged, and if the rules of law do not allow for proper
compensation, they call for amendment. On the other hand, the doing of a pious act
is its own reward and further monetary payment is superfluous. What connection is
there between the pious act of the salvor and his monetary rights? His rights may be
lesser than that of one who unasked improves another’s property, since the latter
presumably acted as he did in anticipation of being rewarded, whilst he did not or
waived any right.

Regard must also be had to whether or not the owner was present when the salvage
occurred and whether the salvor made any stipulation with him. What, further, is
the position where the salvor is unsuccessful either because his efforts end in failure

[xix]
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recently the possibility has been considered of applying it to the case where a tenant
has effected insurance at his own cost and the question of the destination of the
insurance money arises. The similarity hetween insurance and the lending of the ox
is twofold. First, just as in the latter case the profit arises from the act of the hirer
fending the ox, so with insurance the profit arises from the act of the tenant.
Secondly, in both instances the profit derives from the monetary loss of the person
involved — the hirer in having to pay the hire money to the owner without receiving
anything from the borrower, and the tenant in having paid the insurance premiums.
The parallel has nevertheless been held not to apply. The distinctive features of the
ox-hiring case are not present in the insurance case. In the former, the owner’s right
to the hire money arises out of the hirer’s obligation or the sub-hirer’s use or
possession of the ox; in the insurance case the person paying the premiums enters
into a personal transaction with the insurance company quite distinct from the hiring
of the thing hired and therefore does not transact any business directly with the
owner’s property. The owner therefore has no call on the insurance money.
Alternatively, whilst in the ox-hiring case it may be unjust to transact business with
another’s property, in insurance it is unjust for one to pay the premiums and for
another to reap the benefit.

In applying the ox-case rule to modern problems, a number of distinctions are
made, some substantive, emphasising the unjust enrichment aspects, and some
formal. Where the owner claims all the profit made from his property, it is essential
to cstablish whether indeed the property is the source of the profit. Analysis of the
rule has taken it out of the conceptual realm of abstract justice and prevented its
over-extension involving injustice to others.

Part Three
Agent who receives benefit in consequence of his agency

Here the question is — how should the benefit arising from the act of a person
representing another be treated? Is the fact that the benefit arose out of agency
activity determinative of the rights of the parties? Although possibly in agency law,
the agent’s act may not give any right to the principal, the latter is nevertheless
entitled to receive or participate in the benefit because it is he who has been the
“cause” of it. Alternatively, whilst the principal has a right to the benefit, the agent
also has a right since but for his action the principal would have nothing, the benefit
not being an integral part of the agency activity. If the right of the one in the benefit
the other has received is recognised, there falls to be determined when he is deemed
to be the “cause” to entitle him to the benefit. Juridically the problem falls within
the bounds of unjust enrichment.

The rule that has emerged is that, irrespective of agency law, where a person has
been the “cause” of a benefit he is entitled to enjoy it. First elaborated in the
Palestinian Talmud, the rule was adopted by some of the earlier post-talmudic
authorities. [ts history is interesting. Whilst it did not receive explicit mention in the
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recipient will have to pay because of the general rule that a person who improves
the property of another is entitled to have his expenses reimbursed.

13. Conclusions

The question of whether the principle “the one gains and the other does not lose” is
exemptive or not is treated in the Gemara as being without Mishnaic precedent. In
holding that the principle is exemptive, the authorities do not lay down a general
rule but one confined to the specific fact situation discussed — unauthorised
occupation of premises.

The legal foundations for the exemptive principle vary: that the donor has no cause
of action at all; or that, although he may have a cause of action, he will be
restrained from acting in the manner of Sodom.

In applying the principle the “no loss™ circumstances must be carefully defined.
Loss of an anticipated profit is sufficient to remove the exemption but not where the
property is not normally a source of profit to the owner. The same holds where the
profit is not practically possible. The kind of property from which a profit may be
derived is extended by the presumption that today houses are generally for letting,
without the burden of proof resting on the owner. Again the loss need not to be
co-extensive with the benefit.

Two further rules of importance are established. If the donor protests the recipient’s
benefit, it must be paid for. If the recipient indicates any intention to pay for the
benefit should he not be allowed to enjoy it freely, an obligation to pay will arise.
Thus the exemptive principle is limited and all cases in which the recipient should
rightly pay for his advantage are excluded.

Part Two
Transacting business with another’s property

In addition to the exemptive principle of “the one derives benefit and the other
sustains no loss”, there are other aspects of Jewish law on unjust enrichment.
There are various situations where, whilst the owner of the property may suffer no
loss from another’s use of it, he is nevertheless entitled to recompense. The source
of the rule lies in the case, cited in a Mishnah, of the man who hires an ox from his
neighbour and then lends it to another and the ox dies. Here the rule is that the
hirer is liable for the ox.

The legal basis for this rule is sometimes explained by reference to the injustice of
the situation and sometimes to the quasi-agency of the persen obtaining the benefit.
The earlier post-talmudic authorities extend the rule by analogy to the case of a
person who hires out another’s property, the hire price belonging to the owner, and
also to the case of unauthorised subletting of land, although some authorities seek
to limit the latter to where the owner actually suffers loss from the subletting.
Later authorities do not appear to extend the rule substantially further but more
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pay for the benefit he had obtained from using the type on the grounds that had he
not acted as he did, the writer may have sold more copies of his own book without
the competition presented by the printer’s publication. A somewhat similar case is
that of the “bottled water” labels, already mentioned.

11. Recipient providing a benefit

Towards the end of the talmudic discussion the argument takes a new line. A
further reason for exemption is that unoccupied premises are apt to fall into decay
and a person who goes into occupation even without agreement will prevent that
and may even put the premises into good condition.

This argument bases the exemptive principle on the benefit which the owner may
derive. It constitutes a revolutionary turn because, if it applied, the application of
the principle would be severely limited. Some authorities do indeed draw this
conclusion but neither Maimonides nor Karo mention this aspect of the matter and
thus inferentially do not accept the limitation.

12, Causation of benefit: beneficiary, donor and third party

The benefit derived may be the result of an act by the recipient or the donor or a
third element, The exemptive principle applies even when the recipient’s own act
creates the benefit, whilst the charging principle — “the one benefits and the other
loses” — may operate when the benefit is due to the donor; in the fencing case the
attempt is to exclude the exemptive principle on the grounds that he is deemed to
suffer a loss. On the other hand the classic example of the exemptive principle is the
occupation of premises without agreement where the recipient benefits from his own
act.

The above rules, however, are not confined to the acts of the two parties
immediately concerned but extend to benefits due to an extraneous element, as in
the forced feeding case, except that on one view the recipient will only be
chargeable if his person and not merely his property is affected. Thus the question is
raised of wool belonging to one person and the dyes to another being dyed by a
third person. Is the improvement of the wool treated separately from the wool
itself, in which case the person owning the dyes may ask the person owning the wool
to return the dyes? Or is the improvement not separate and the owner of the wool
may say that he has nothing belonging to the owner of the dyes? How is it possible
to press the second of these alternatives and exempt the owner of the wool from
payment? In the feeding case, however, although the benefit was not occasioned by
the recipient, he engaged in it in his person. Alternatively the dyeing of the wool
may not be a benefit since it is only decorative. The answer is that the wool is not
improved by the act of the recipient or his “agent” but by a third party. Accordingly
a distinction is made as to whether the benefit accrues or does not accrue to the
person of the recipient.

This distinction is challenged by the authorities. One would reject it, because it is
not mentioned in the Talmud, and confine the exemption to cases where a third
party intervenes, but where the benefit comes about from the donor alene the
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9. Benefit involving lesser loss

(a) Will the recipient of the benefit have to pay the value of the benefit or the value
of the loss, where the loss is less than the benefit?

A Mishnah deals with a house of which the upper part is owned by A and the lower
part by B, The house collapses and A asks B to rebuild his part so as to enable him
to rebuild the upper storey. B refuses. The Mishnak decides that A is entitled to
rebuild the lower part and occupy it until B reimburses him for the outlay. It is,
however, observed that “one who occupied another’s property without his
agreement must pay rent,” inferring that A will have to pay B rent although B has
suffered no loss in the circumstances (because of his refusal to rebuild his part). This
view does not contradict the exemptive principle because this case is
distinguishable; the alteration of the rebuilt part entails a loss and renders A liable
to pay rent.

On this basis most of the earlier authorities decide that the value of the benefit and
not merely that of the loss must be paid. That is the ruling in the Shulhan Arukh.
(b) An 18th century authority explains this holding on the ground that the
exemptive principle rests on the rule that a person may be compelled not to act in
the manner of Sodom and the rule is not applicable where there is a loss, even a
minor one. Another explanation is based on the view that where there is a loss a
person will always be diligent in protesting against the use which another makes of
his property, however small the loss he sustains. Even when he does not know of
the use, he is presumed to have protested, and this presumption brings the case into
the rule discussed above.

10. Benefit involving loss to other property

Does the recipient of a benefit pay only where the loss is in respect of the property
he has used or does his obligation extend to other property which is affected?

A 19th century scholar had the following case put to him. A stole a book containing
instructions how to paint and copied its contents. Apart from the question of
copyright, the exemptive principle is involved. If the book was new and was
damaged in the course of the “theft”, then the rule regarding lesser loss as above
will apply. If the book is not damaged but the owner sustained loss by A now being
able to compete with him in painting, it is problematic whether A must pay. A
comparison is made with the case where one uses a shop of another without
agreement, the shop not being for letting, and the owner does business from
another shop, which may be affected. Is the damage too remote for liability to arise
or is the owner’s concern over the loss caused to him sufficient ground for charging
the “guilty”” party?

The tendency is to make the recipient liable, irrespective of the place of the loss.
Some of the authorities also take for granted the view that the loss need not arise in
connection with the same property, but without going into the matter. In one 18th
century case, a writer sent to printers a commentary of his on two Orders of the
Talmud. He complained that the printer had used the type set for his work to print
a text with the commentaries of Rashi and the Tosafot. The printer was adjudged to
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Nor is the fact that the property was let in the past but is no longer; the situation is
treated as at the time when the recipient derives his benefit.

The concept of “loss’ is also limited by prescribing that prevention of anticipated
profit will only occur when the owner might actuaily obtain it but not where he or
his agent are absent and cannot in fact make the profit. The same applies where the
owner is available and wishes to let the property but there are no people wishing to
rent.

The category of lettable property is, however, significantly broadened by the
presumption that a person who does not personally need some property will
normally let it out, and by the more generalised presumption that today houses are
deemed to be for letting, whether or not they are in fact let at the material time.

8. Loss preceding enjoyment of the benefit

(a) A benefit may become possible initially by a preceding loss which has ceased
when the benefit is enjoyed. Is the initial loss a relevant element? There is the case
of a person who stuffed food down the throat of another; although no loss has been
sustained (since if the food is “returned” it would be unpalatable and valueless)
payment must be made. This is explained on the ground that the other has benefited
by reason of the first person’s original loss, which brings into operation the principle
of “the one benefits and other loses.” Another explanation is that since the food
retains some value, payment must be made because of the partial loss sustained.
Another view is that the two acts are treated as occurring simultaneously.

{b) It would seem that a preceding loss will create an obligation to pay for any
subsequent benefit. That, however, is inconsistent with the deciston of a later
medieval authority in the following case. A feudal lord after expropriating the house
of A, a Jew who had fled from the lord’s domain, allowed B, another Jew, to
occupy it. A claimed rent from B. The exemptive principle was held since the house
must be treated as being not for letting since, if B were to vacate it, it might be
given over to a non-Jew and no rent could then be obtained. According to one
authority, B would have to pay rent since his benefit was preceded by A’s loss (the
expropriation). A suggestion to remove this inconsistency has been made by
distinguishing the “forced feeding’ case, where the two acts presumptively occurred
together (as suggested above) from the “‘expropriation’ case, where that was not
so; A’s loss occurred irrespective of B’s benefit, for which reason B would not have
to make payment.

(c) The Shuthan Arukh deals with a case where A has deposited a pledge with a
non-Jewish money-lender and B who is in need of funds gets A to allow him to
borrow on the security of the pledge. If the pledge is destroyed, B will not, it is
held, have to pay A its value. Prima facie B’s benefit (release from his debt to the
money-lender) arises because of A’s loss (destruction of the pledge) and he ought to
pay according to the above rule. B’s benefit, however, occurred after A’s property
no longer existed and therefore B is exempt for payment.
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immaterial in the circumstances, since no loss has been occasioned to the other.
Luria reasons that payment for the fencing arises because the burden on the first
person is increased by the extension of the fencing and therefore only in such
circumstances will the disclosure of an intention to pay have effect.

A still later authority is critical and holds that the reason for the obligation to pay in
the fencing case is the financial gain of having a fully fenced property, whereas the
exemptive principle is concerned with some indeterminate benefit.

(b) Various explanations have been advanced for the obligation to pay where an
intention to do so is present. A 19th century responsum deals with the case of a
person who bottled scent water and affixed a label which another person was using
under government licence. After arguing that the defendant was to be charged
because he had shown that the plaintiff's expenditure in obtaining the licence suited
his own interests, the conclusion is reached that as long as “there are outgoings and
acts beneficial to both parties, they are partners and can compel each other to
contribute” — but only where the outgoings and acts were essential and for the
common good. In any other situation, either may refuse to contribute to a benefit
which he does not want. Hence where a recipient shows an intention to pay
outgoings, he cannot plead that they were against his wishes.

When a claim is made in respect of a unilateral benefit, no obligation to pay will
arise ab initio, but if an intention to pay is disclosed, that is equivalent to a legal
undertaking to do so.

Another modern autherity explains the obligation to pay in the fencing case in two
different ways. First, if the recipient has shown his readiness to share the outgoings,
the other suffers a loss if payment is not enforceable. The other explanation is that
the indication makes the recipient not merely a recipient of a benefit but enriches
him. These two explanations are meant to demonstrate that the exemptive principle
is ot involved. Whilst the first stresses the loss of the one party, the second is based
on the distinction between a mere recipient of a benefit and one who is financially
enriched.

(c} The Shulhan Arukh rules that “where premises not for letting are involved, no
rent need be paid provided the occupant has not disclosed that he would pay rent,
were he not allowed to take up full occupation. Where he does disclose such an
intention, he must pay.” Manifestation of intention will only have this effect if it is
made to the true owner.

7. Prevention of foreseeable profit

Must the loss of the other party be actual or is it enough if he is prevented from
obtaining a profit which he anticipated? For the Gemara the answer is simple:
“loss” includes the prevention of an anticipated profit. When the problem was
posed whether one who occupied premises unbeknown to the owner must pay rent,
the Gemara rules that it depends on whether the premises were for letting and the
occupier generally rents them. If so, the occupier derives a benefit and the owner
sustains a loss and payment must be made.

The criterion of anticipated profit was not, however, determined objectively. The
fact that people generally let property of the kind in question is not determinative.
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were. But what they really say is that the rule applies because of the exemptive
principle and not vice versa. It may also well be that the exemptive principle
operates not because of the rule, but because a party who suffers no loss has no
cause of action at all against the person who benefits, and it is unnecessary to call
the rule in aid. Where, however, it is desired to prevent ab initio an offending act,
the rule may have to be invoked.

The exemptive principle can also be explained in other ways without recourse to the
rule. Where there is no loss, there is nothing to which an obligation to pay can
attach. Or although in strict law a duty to pay may exist, a waiver is deemed to be
imported because no loss has been suffered.

5. Protesting the benefit obtained

One important limitation on the exemptive principle occurs where a person declares
that no one should benefit from his property.

In the Gemara the duty to make payment for any benefit obtained from Temple
property is derived from the principle that because of the special nature of the
property any benefit derived therefrom without knowledge is treated in the same
manner as private property used with the owner’s knowledge. The Tosafot ad loc.
explain that the Divine wish is that no one should benefit in the course of
committing sacrilege. For that reason, the recipient must pay. There are
commentators, however, who explain the ruling by arguing that the use of Temple
property effected without protest from the competent authority is like the use of
private property with protest. Where the owner makes protest, the recipient of the
benefit must pay although no loss has been suffered. Others again understand the
phrase “use of property with knowledge™ as meaning an implied agreement to pay.
Accordingly if no such agreement can be implied (even if protest is made) payment
will not be required,

The rule in the Codes is that if the owner tells the occupier to leave and the latter
refuses, he must pay rent. This rule has been extended even to property not for
letting and to an occupier who would otherwise not rent property.

6. Intention to pay for the benefit

(2) Another limitation on the exemptive principle arises when the recipient discloses
an intention to pay for the benefit he obtains.

Where a person whose property encircles that of a neighbour puts up fences which
run along three sides of a neighbour’s property and then the latter erects a fence on
the fourth side, the neighbour must pay for his share in the entire fencing, The
Gemara tries to infer the exemptive principle from this case on the ground that had
the first person erected the fourth fence, the neighbour would inferentially have
been exempt from payment. The Tosafot query the inference since the erection of
the fourth fence by the first person does not affect the exemptive principle. In
erecting that fence the neighbour has indicated that he is satisfied with and concurs
in the expenditure for the fencing. This view was challenged in the 16th century by
R. Shlomo Luria on the ground that disclosure of one’s readiness to pay is
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answer to it in statute law or case-law or by analogy, it shall decide it in the
light of the principles of freedom, justice, equity and peace of the Jewish
heritage.

2. The talmudic discussion

In Baba Metzia 117b, the discussion begins with R. Yohanan attributing to the
Tanna R, Yehudah the view that in three instances a person is prohibited from
deriving any benefit from another’s property and must pay for such benefit.
According to the Tosafot ad loc. the basis for this rule is a rabbinical regulation
(takkanah). The requirement to pay, it appears, does not follow from any rule of
law but from a desire generally to discourage the use of another’s property without
consent. The Gemara, however, rules that each of the three instances mentioned
may rest on different grounds.

In the basic talmudic discussion in Baba Kamma 20a-21a, the question is whether
rent must be paid for occupying another person’s premises without agreement. The
Gemara analyses the different possibilities and concludes that the question will only
arise with regard to premises not intended for letting and where the occupier usually
does not rent property. When these two conditions are not present, the occupier
will derive no benefit and the owner will lose nothing. Hence no payment is
exigible. In the reverse case, however, payment must be made. In the result the
question is left open. Thereafter the Gemara proceeds to cite various traditions
from which it emerges that most Amoraim held that a person occupying premises
without agreement is to be treated in accordance with the principle (hereinafter
“the exemptive principle”) that where “the one derives a benefit and the other
sustains no loss’”’, no payment need be tmade.

Neither Maimonides nor Karo expressly lays down a generalised rule based on the
exemptive principle, but they confine themselves to the particular factual situation
discussed in the Gemara.

3. The “manner of Sodom”

The exemptive principle and the rule that “one may be compelled not to act in the
manner of Sodom” (i.e. not to adopt a dog-in-the-manger attitude) are often
treated in association. The rule is mentioned in a number of places in the Talmud
where the question of acting or not acting in relation to another’s property occurs
before anything is actually done, whereas the exemptive principle is applied where
an act has already been effected. The difference is apparent in the fact that the
talmudic references to the one never mention the other.

The earlier post-talmudic authorities, however, stress that the circumstances in
which the mie will apply are those which give rise to the exemptive principle.

4. The legal basis of the exemptive principle

The exemptive principle operates inferentially by reason of the ruie. Some early
authorities seem to speak of the rule and the exemptive principle in one breath, as it
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but there is a certain artificiality about this and in recent years the tendency has
grown to regard is as an independent class of obligation. In Isracli law until 1979 the
" subject was not regulated by any particular statute. Several enactments - for
instance the Guarantee Law, 1967 (sec. 9), the Land Law, 1969 (sec. 21), and the
Agency Law, 1975 (sec. 10) — made provision for their respective purposes.

As long as no statutory provisions existed in the matter, Israeli case law in the main
drew upon English law in reliance on article 46 of the Palestine Order in Council.
English law, however, contains no precise criteria for determining whether a person
has become unlawfully enriched at the expense of another so as to give rise to a
right of action. Lord Mansfield, the progenitor of quasi-contract in English law, said
that the basis for the right of action lay in the obligation to repay by virtue of the
principles of equity and natural law,

The Knesset has now, in its Unjust Enrichment Law, 1979, abandoned the
principles of English law and adopted those of Jewish law, as they emerge from the
studies in this volume, which were carried out in preparation for the new Law.
The principles of Part One now embodied in the Israeli Law are on the one hand
recognition of the obligation of a person who enjoys a benefit from another to make
restitution of the benefit, thus ignoring the artificial theory of ““the volunteer”. On
the other hand, the Law recognizes the special position of one who derives a benefit
without any loss to another.

These principles are expressed in the following sections of the Law:

1. (a) Where a person obtains any property, service or other benefit from
another person without legal cause (the two persons hereinafter respectively
referred to as “the beneficiary’” and “the benefactor™), the beneficiary shall
make restitution to the benefactor, and if restitution in kind is impossible or
unreasonahle, shall pay him the value of the benefit.

(b) It shall be immaterial whether the benefit was obtained through an act of
the beneficiary, an act of the benefactor or in any other way.

2. The court may exempt the beneficiary from the whole or part of the duty
of restitution under section 1 if it considers that the receipt of the benefit did
not involve a loss to the benefactor or that other circumstances render
restitution unjust.

The introduction to the Bill of this Law states that “the Law adopts the approach of
Jewish Law in a number of respects: it entitles a person to the value of the
improvements he may make in another’s property; it adopts the principle of “one
derives a benefit and the other sustains no loss™ as ground for exempting a person
from making restitution; it entitles a salvor to indemnity for the expenses he has
incurred, so as to encourage salvage.

Henceforward the provisions of the Law must be construed in the light of Jewish
Law, because that law is its source and lacunae therein should be supplied by
reference to Jewish Law in view of the Foundations of Law Enactment of 1980 that
provides:

1. Where the court, faced with a legal question requiring decision, finds no

[x]



English Summary

Part One
“One derives a benefit and the other sustains no loss”

1. Introduction

In Jewish law *“‘unjust enrichment” embraces all those situations in which one
person derives a material benefit from another without being legally entitied
thereto, The central question is whether and to what extent the “donor” may
require something in return from the recipient of the benefit. Since no agreement
exists on the matter, no action can lie in contract. Nor will an action in tort be
available when the donor has not been injured by the recipient’s enjoyment of the
benefit.

The nature of the benefit and the manner in which it is obtained will affect the
question. The benefit may not entail a loss to the donor. A person who parks his car
in a lot belonging to a neighbour may or may not have to pay a charge, depending
first on whether he generally pays for parking his car — if he does not, he has derived
no material benefit — and secondly on whether the lot is intended for parking at a
charge — if not, he may plead that the other has not sustained any loss.

Apgain, a benefit may be occasioned by an act of the donor not the recipient. He
may make improvements to property with or without any thought of reward.

In some circumstances an act may be of significant social and moral importance in
saving the life of a person or salvaging his property, which should be encouraged.
From the viewpoint also of the recipient questions will arise about the amount he
must pay. Is the criterion to be the value of the benefit cbtained or the money
actually spent?

Four main groups of cases are distinguished in Jewish law: (1} where one party
derives no benefit and the other sustains no loss; (2) where the recipient derives a
benefit and the other sustains a loss; (3) where the recipient derives a benefit and
the donor sustains no loss; (4) where the recipient derives no benefit and the donor
sustains a loss.

The Gemara — where the main talmudic discussion occurs in Baba Kamma 20a —
states that the law is very simple. In the first case no payment needs to be made. In
the second payment is required. The third group is extensively discussed whilst the
last group is not dealt with expressly in the Gemara but is debated by the early
post-talmudic authorities.

The usual Common Law classification of obligations into contract and torts has led
to “unjust enrichment” being treated under the rubric of quasi- or implied contract,
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