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INTRODUCTION

A Guide to the Sources of Jewish Law is designed to assist
anyone with a need to study or work with the main sources of
Jewish law. Concentrating on the most fundamental works, the
Guide introduces the sources, shows their internal structure, how
they relate to one another, the type of material to be found in
each source, and how such material is located and cited. As no
modern research guide exists to introduce the novice to Jewish
law, A Guide to the Sources of Jewish Law was conceived to fill
the void.

In order to demonstrate how the fundamental works are used, the
Guide follows the development of the laws of bailment (shomerim).
The principles of bailment in Jewish law are found in the Bible,
elucidated in the Talmud, and presented systematically in the codes.
In this, they are typical and, therefore, instructive. The Guide traces
this progression from Scripture through the Talmud and codes,
demonstrating the interpretation of the biblical text in the exegetic
literature, and the development and application of the laws of
bailment in the responsa. With the help of A Guide to the Sources
of Jewish Law, the interested reader can learn to find, for example,
the halakhic ruling that emerges from a talmudic discussion or
the talmudic sources for the rulings of the codes. Since the Israeli
Bailees Law, 5727-1967, draws upon the concepts and principles
of Jewish law, the study of bailment in Jewish sources has the
added advantage of relevance to current legislation,!

1 For the text of the Bailees Law, 5727-1967, see Appendix 1. See also N.
Rakover, ‘Shomerim,” Encyclopedia Judaica, 1971, XIV, 1455-1458.
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INTRODUCTION

Wherever possible, the Guide directs the reader to the most recent
editions of traditional sources, which are generally more accessible
than older editions owing to improved graphics, the presence of
introductions, notes and comments, and the translation of Aramaic
passages. The Guide also explains the use of bibliographies,
dictionaries, lexicons, and modern studies,

In 1980, the Israeli Knesset passed The Foundations of Law Act,
thereby terminating the formal relationship between Israeli and
English Law, and establishing in its place a connection to ‘the
principles of freedom, justice, equity, and peace of the Jewish
heritage.” This change posed new challenges to the legal community
and provided an impetus for lawyers, jurists, and legislators to
delve into the Talmud, codes, responsa, and commentary.

At the same time, Jewish law has gained increasing recognition
outside Israel. In the academic community, particularly in the
United States, a number of special chairs in Jewish law have been
established, and as a result, the demand for study materials in
English has expanded rapidly. There is ailso a growing interest
in non-Hebrew-speaking countries in the contribution Jewish law
may offer to society at large.

These developments stimulated the publication of works designed
to help the members of the legal and legislative communities, as
well as scholars and interested laymen. In recent years, the Library
of Jewish Law has published nearly twenty volumes, including
works of original scholarship and aids to study and research.

In addition, the Library of Jewish Law has recently
published several volumes in English: Jewish Law and Current
Legal Problems, Maimonides as Codifier of Jewish Law,
Modern Applications of Jewish Law, and The Multi-Language
Bibliography of Jewish Law (see pp. 90, 106, 114),

A Guide to the Sources of Jewish Law, the Library of Jewish
Law’s newest publication in English, transiates Moreh Derekh
biMekorot haMishpat halvri, prepared by the author in 1983 (with
the assistance of Professor Aaron Kirschenbaum and Dr. David
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INTRODUCTION

A Frankel). It has been specially adapted, however, to the needs
of the English reader. To the extent possible, sources are quoted in
English, and each section records the names of the relevant English
translations, studies, reference books, and periodicals. Thanks are
due to Chaim Mayerson for his assistance in translation.

For full bibliographical information on works cited in the
following pages as well as the names of additional books and
articles on an extensive range of topics in Jewish law, and
information on sources translated into languages other than
English, the reader is encouraged to consult The Multi- Language
Bibliography of Jewish Law (Jerusalem, 1990; see p. 106).

It is my sincere hope that the present work will assist not only
lawyers, legislators, and jurists, but also anyone interested in
questions of justice, morality, and the application of Jewish law
in our time.

Jerusalem
January 1994 Nahum Rakover
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I. SCRIPTURE

A. In General

The principles and rules of Jewish law are based on Scripture.
While some rules are mentioned quite explicitly, others are only
implied. All are elucidated in the teachings of the Tanna’im and
Amora’im — the Rabbis of the Mishnah and Talmud — and
presented systematically in the codes. Thus, over the generations,
a comprehensive legal system has developed based on Scripture
as elaborated by exegesis and amplification.

The Pentateuch is the foundation on which was built a
comprehensive legal system that embraces every sphere that is of
concern to any modern legal system.

As an example of the general method and development of Jewish
law from its source in Scripture to its consolidation in the works
of the Later Authorities, we will trace the development of the laws
of bailment (shomerim). These are based on Exodus 22:6-14 (see
Figure 1).

B. Biblical Commentary

The meaning and significance of the biblical text is discussed in
the writings of the commentators. The earliest commentaries are
actually translations from the original into Aramaic, a Semitic
language widely spoken in ancient times. These translations, known
as targumim (targum in the singular), were highly interpretive. The
best known are Targum Onkelos, Targum Yonatan ben Uziel, and
Targum Yerushalmi.

15



EXODUS XXII
CHAPTER XXII

1. H a thief be found breaking in, and be
smitten so that he dieth, there shali be no
bloodguiltiness for him. 2. If the sun be
risen upon him, there shall be biood-
guiltiness for him-—he shall make restitu-
tion; if he have nothing, then he shall be
sold for his theft, 3. If the theft be found in
his hand alive, whether it be ox, or ass, or
sheep, he shall pay double.*: 9 4. If a
man cause a field or vineyard to be eaten,
and shall let his beast loose, and it feed in
another man’s field ; of the best of his own
field, and of the best of his own vineyard,
shall he make restitution, ¥ 5. If fire break
out, and catch in thorns, so that the shocks
of corn, orthe standing corn, or the field are
consumed ; he that kindled the fire shall
surely make restitution. 9 6. If a man deliver
unio his neighbour money or stuff to keep,
and it be stolen out of the man’s house; if
the thief be found, he shall pay double. 7. If
the thief be not found, then the master of
the house shall come near unto *God, to sce
whether he have not put his hand unto his
neighbour’s goods. 8. For every matter of
irespass, whether it be for ox, lor ass, for
sheep, for raiment, or for any manner of
lost thing, whereof one saith: ‘“This is it,”
that cause of both parties shall come before
God; he whom God shall condema shall
pay double unto his neighbour. 9. If a
man deliver unto his neighbour an ass, or
an ox, or a sheep, or any beast, to keep, and
it die, or be hurt, or driven away, no man
seeing it; 10. the oath of the LorD shali be
between them both, to see whether he have
not put his hand unto his neighbour’s
goods; and the owner thereof shall accept
it, and he shall not make restitution. 11.
But if it be stolen from him, he shall make
restitution unto the owner thereof. 12. If
it be torn in pieces, let him bring it for
witness ; he shall not make good that which
was torn, Y 13. And if a man borrow aught
of his neighbour, and it be hurt, or die,
the owner thereof not being with it, he
shall surely make restitution. 14. If the
owner thereof be with it, he shall not make
it good ; if i{ be a hireling, he loseth his hire.
41 15. And if 2 man entice a virgin that is not
betrothed, and lie with her, he shall surely

22 Cvonwr mhnw

Cap. XXTI. 22

ST D TR M) T 38T R IR
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Figure 1: Exodus 22:6-14, with commentary of Dr. J. H. Hertz, The
Pentateuch and Haftorahs (London, reprinted frequently since 1937).




ChAPTER XXII

1. breaking in. lit. ‘digging through.’ The
houses were built of clay and cross-beams, and
the thief dug a hole in the wall.

no bloodguiitiness. The thief would only do
this in the dead of night, and it could not be
considered murder if the owner Kkilled the in-
truder who, it is assumed in both ancient and
modem codes of law, would not hesitate to take life.

2. be risen upon him, ie. upon the thief,
If the burglary takes place after daybreak (Ibn
Ezra, Nachmanides), the slaying of the thief is
murder, because it is not absoiutely necessary
to take his life.

Sfor kim. The murdered thief,

he shall make restitution. He who steals in
the daytime; likewise, the thief in the night who
is caught in the act and not slain (Herxheimer).

Sfor his theft. The Rabbis add that if the value
of the stolen animal was less than the price of
a slave, the thiel may not be sold. If the thiel
is sold, it can only be for the ‘theft’; {.e. the price
of the stolen article, and not for the four-fold
or five-foid fine which is imposed

3. double. He must return the stoien animal
and give the owner another as a fine. This rule
was extended to all stolen articies.

4, eaten. By cattle.

let his beasr loose. Wilfully sending his cattle
to graze in a field which did not belong to him.
If they wandered there, withcut any culpable
negligence on his part, he is not liable.

of the best. When estimating the damage, the
best of the injured man’s field is to be taken as the
basis of calculation of the value of the whole.

5. fire break ont. ie, a man kindles a fire in
his own field, and the wind carries sparks into
a neighbouring field and a conflagration is
caused.

6, deliver. A man asks his neighbour to take
charge of valuables as a favour. He may wish
to go on a journey, and in his own interest
requests a person to safeguard his property.

it be stolen. i.e. the trustee affirms that there
has been a theft.

7. unto God. As in xa, 6. Having solemnly
sworn that he had not embezzled what had been
entrusted to him, the trustee is free from all
obligation, In the event of his having perjured
himself, his punishment would come from God
Himself.

B. trespass. Here the equivajent of embezzle-
ment,

whereof onesaith. Either the owner or a witness
comes forward and identifies something which
is in the possession of the trustee or the thief
as the lost property.

this is it. The thing lost.

condemn, Convict. If it is the trustee, he
refunds the article and another of the same
value, If the trustee is acquitted the witnesses
who falsely accused him must pay him double
the value of the lost article,

9, be hurt. By a fall, or an attack by another
animal. .
driven away. i.e. carried off by raiders.

10, shall be between them both. Shall decide
between them, The trustee swears as to how the
animal was hurt.

put his hand, To make an improper use of the
animal, against the wishes of the owner, whereby
it received its injury.

accept it. The oath, as fully acquitting the
suspected trustee.

11. stolen. As distinct from its being carried
off by a band of marauders, against whom he
was powerless. In the case of theft, it was
assumed that the trustee, who was paid to take
care of the animal, had not done so sufficiently.

12. bring it for witness. Produce the torn

flesh as evidence.
13. aught. An animal.

14. be with it. It is then the duty of the
owner to take care of his animal.

he loserh his hire. Or, ‘it is reckoned in its hire.”
In accepting money for the use of the animal,
the owner must take the risk.




CHAPTER ONE: SOURCES

The more familiar form of biblical commentary developed during
the Middle Ages. The best known of the medieval commentators
are Rashi and Nahmanides (Ramban):

Rashi {1040-1105), R. Shelomoh Yitzhaki, lived in France and
is considered the greatest of the biblical commentators. His
commentary on the entire Bible is clear and concise and seeks to
present the plain explicit meaning of the text (peshat). It is often
based upon the Midrashim (early homiletical interpretations of
Scripture), the Talmud, the Targumim, and philological analysis
of the Hebrew language.

Nahmanides (1194-1270), R. Moshe ben Nahman, also known by
the acronym Ramban,? lived in Spain. Unlike Rashi, Nahmanides
does not restrict himself to a verse by verse interpretation of the
text, but rather takes a more global approach to the subject matter.
His commentary also includes reactions to the interpretations of
his predecessors.

As an example of biblical commentary, we bring the comments
of Rashi and Nahmanides on Exodus 22:6 (Rashi’s comments appear
in Figure 2, those of Nahmanides in Figure 3}).

On verse six, ‘And it was stolen from the house of the man,’
Rashi notes, ‘According to his statement.” By his short comment,
Rashi explains that the verse describes not the establishment of
fact but rather a claim made by the bailee. Accordingly, the sense
of the verse is, “When the bailee claims that it was stolen from
his house....” On the verses conclusion, “...if the thief be found,
he shall pay double,” Rashi adds, ‘to the owner,’ to indicate that
the fine is paid to the property’s owner and not to the bailee.

Nahmanides relates to a difficulty within the passage. Whereas
in verses 6-8, the bailee is not liable to pay for property entrusted

? The practice of referring to various authors, particularly medieval halakhic
authorities and biblical commentators, by acronyms is quite widespread.
Hundreds of such acronyms exist, and it is often difficult to know to whom
they refer without referring to a lexicon of abbreviations. Among the most
familiar acronyms are those mentioned here: R a shi—R. Shelomoh Yitzhaki;
Ramban—R. Moshe ben Nahman; and R a m b a m — R. Moshe ben
Maimen, Maimonides.

18



Exodus XXII. 5--8.

Py

not extend and cause demage. (8) wra naw 31 AND IT BE STOLEN QUT OF
THE MAN'S HOUSE — . e. sccording to his stalement®), ohw 3071 nyee oe IF
THE THIEF BE FOUND HE —the thief —SHALL PAY maww DOUELE
the owner (to the bailor not to the bailee}®). (7} 210 nro vy on IF THE THIEF
BE NOT FQUND then this bailee — who is n*an Ypa “the ewner of the house™
for the time being (since the bailment is then in his possession although he is not
reslly ils owner) — shall rome, b 27pn AND SHALL APPROACH UNTO THE
oo — the judges, to put his case against the olher and to swear unto him that
he has not put forth his hands against his property?). (8) ywe 7371 % % FOR ALL

HOTES

£} Reshi means that wan 2w 231 is a slalemenl made by the man: he says.
"It hes heen stolen from me". The words cannot mean “if 2 man gives an
erticle lo onother to mind and it has admitledly been stolen™. For if this were so,
there is no reason why, in the event of the thief not being discovered, Scriplure
should insist, in the nexl verse, that the bailce should take an oalh thal he liss not
converted it to his own use, since it is admitted that it has been stolen from him.

%) The Talmud divides bailees into four clastes: (1) o v “gratuitous
bailee” (vv. 6—B): one who kecps chaltels on behall of the bailor without
receiving payment thercfor. He himself may not use the articles entrusted to his
charge. He tacitly agrees to guard the thing entrusted to him with vessonable care,
and he is lisble for the wanl of care which every prudent man would, under
the circumstances, take of his own property. This want of due care is called
aywe. his assumed that occurrences such as thoft and foss {a73m7 A2*n) can be
guarded ngainsl Dy the use of an average degree of diligence. Lf the bailee claims
that the article entrusted to him was either stolen or lost and thet it was not due
tu carelessness on his part, he must take an vath to substantiato his defence. {2) 15w
w2 T'beilee for payment” (vv. 9—12): one who locitly undertakes lv guard the
botiment persomaily and contimuously. Ile therefore has to protect the Lailment
with parlicular and personal care (cf. B.Metria 93b) and is hable in case of
theft or loss. He is not, howevar, responsible for accidental loss {(ppyt), against
which he could nol have guarded by the degree of diligence expected of him.
(3) v “borrower” (vv. 13—14a): one to whom chattels are lent gratis for
his own use. In this case, since the bailment is for the bencfit of the bailee
aloue, he is held o be liable for loss from whatever cause, even from sccident
{resm). (Cf. M.Jung, The Jewish Law of Thefl, p. 40 £E.). (4} ;e “hirer”
(v. 14b): where the bailee hires the challels for his own use. His liability is
sccording to IL. Meir the same as that of & o3 "ow; according to Nabbi Jehuda the
same 2s that of a vow ww (¢f. B. Metsia BOb).

Figure 2. Rashi’s commentary on Exodus 22:6-7, The Pentateuch with
Targum Onkelos, Haphtaroth and Prayers for Sabbath and Rashi’s
Commentary, translated by M. Rosenbaum and A, M, Silberman (London,
reprinted frequently since 1930},



RAMBAN

so, then - according to the opinion of the Sage who says 205 that
a thief who broke into a house and took some of its vessels and
wenl out, is free from paying for them, because he acquired them
with “blood” %% — we must say that the second half of the verse
which statcs, he shall mahe restitution; if he have nothing, then he
shall be sold for his theft, rclers back to a previous verse [l.c.,
Verse 37 in the preceeding chapter]: if @ man steal an ox ctc. A
similar casc is the verse, And also unio thy bondwoman thou shall
do likewise. *”

The plain meaning of the verse is known to be as follows: 1f a
thicf dug through into a home at dark, and was found there at
night, he may be killed; but if the sun shone upon the thief and
someone saw him and recognized him, be may not be killed, but
he must pay for what be stole and took from tbere at daytime.
The meaning of the term frashemesh (the sun} is “in the sigbt of
those who saw him.” Similarly, in the sight of this sun 208 ineans
“openly.” The reason for (his law is as we have mentioned, that
one who comes at night will kill the houschelder, [and therefore
the houscholder may kill him}, whilst one who comes at daytime
will flee from him [once he is recognized].

6. IF A MAN DELIVER UNTO HIS NEIGHBOR MONEY OR
VESSELS TO KEEP. This section [Verses 6-8] speaks of an
unpaid guardian, therefore He has freed him from payment in case
the money or vessels arc lost or stolen, as is the Tradition of our
Rabbis. *° Scripture mentioned it without specifying what the
casc is because those who guard money or vessels gencrally do so

{205) The opinion is that of Rav (Sanhedrin 72a). (206) Had he been
found by the householder while still in the house and he were killed by him,
the houscholder would be free from punishment. (207} Deuteronomy
15:17. This is to be connccted with Verse 14 there, which states that the
master must present gifts to a manservant who goes out free, and here it
states that the same must also be done to a maidservant. But it docs not refer
to the first hall of that verse {17] which speaks of the piercing of the ear of
a manscrvant, since that law does not apply to a woman. {208) II Samuel
12:11.  (209) Baba Metzia 24 b,

Figure 3: Nahmanides’ commentary on Exodus 22:6, Ramban (Nachmanides)
Commentary on the Torah, translated by R. Charles Chavel (New York,
1973).



EXODUS XXI1, MISHIPATIM

without reward. The second section [Verses 9-12] speaking of a
paid guardian mentions an ass, or an o0x, or a sheep, or any
beast, 210 because it is the customary way to give over cattle into
the hands of shepherds who pasture them [or payment,

AND IT BE STOLEN OUT OF THE MAN’'S HOUSE. Rashi
explained it as meaning that it was stolen out of the man’s house
meaning that this is what the unpaid

ka4

“according to his statement,
guardian claims.?!!  Scholars have brought paraliel cases in
Scripture [as proof to Rashi’s explanation]. Thus: If there arise in
the midst of thee a prophet;?'2 Hananiah the son of Azzur the
prophet, 213 for he is not referred to by that epithet [“prophet”]
as a true description, but only because he claimed to be so. But
there 1s no necd for this. For Scripture is stating that if it was
really stolen out of the man’s house and the thief be found, he
shall pay double; and if the thief be not found, ?'* they shall
come to court and the guardian shall swear concerning the stolen
article whether he have not put his hand unto his neighbor’s
goods, 21* and he whom the court condemns as the thief of this
article shall pay double,!® as the court will not convict anyone
and make him pay double uniess he stole it, since the law of
twofold restitution applies only to a thief, as He said above, If the
theft be found in his hand alive... he shall pay double.?1

7. WHETHER HE HAVE NOT PUT HIS HAND UNTO HIS
NEIGHBOR’S GOODS. In the opinion of Rashi this means that
the guardian is to come before the judges to swear that be has not
put his hand to his fellow-man’s goods [i.e., that he is not guilty

(210) Versc 9. (211) It cannot mean that it was admittedly stolen, for
then how could Scripture say in the next verse that if the thiel was not
found, the guardian must swear, since it is admitted that it was stolen from
him? Hence the verse must mean that he claims it was stolen.
{2I2) Deuteronomy 13:2. The case there speaks of a false prophet. The
term “‘prophet” must thercfore be understood as ‘‘one who claims to be a
prophet.” (213} Jeremiah 28:1. [The reasoning is as in the previous Note.)
{214)  Verse 7. (215) Verse B. (216} Verse 3,

21




CHAPTER ONE: SOURCES

to him, the bailee of verses 9-12 is. Nahmanides, based upon the
Taimud (Baba Meizia 94b), reconciles this seeming contradiction
by noting that the first case is that of an gratuitous bailee (shomer
hinam) while the second is that of a hired bailee (shomer sakhar).
Since this is not readily apparent, Nahmanides explains that it
may be inferred from the object of bailment in each case. Money
and vessels (verses 6-8) are generally guarded for free, while cattle
and sheep (verses 9-12) are usually entrusted to shepherds who
pasture them for payment.

Reproduced below (Figure 4) is a page from the classical edition
of the Hebrew Bible known as Mikra’et Gedolot. It contains the
commentaries of Rashi and Nahmanides as well as the Aramaic
translation Targum Onkelos.

C. Translation of the Bible and Commentaries

The standard English translation of the Bible, The Holy
Scriptures (Philadelphia, 1917), is that of the Jewish Publication
Society. It employs the somewhat archaic style of the King James
Version of 1611. The Holy Scriptures has been reprinted numerous
times in various formats, A two volume version with Hebrew and
English on facing pages was published for the first time in 1955,

In recent years, there have been a number of departures from the
traditional style of the King James Version. The first of these was
the Jewish Publication Society’s new translation of the Pentateuch,
The Torah (Philadelphia, 1962). This translation not only employs
modern English, but also reflects recent advances in biblical
scholarship. The Jewish Publication Society’s new translation of
the Prophets was published in 1978 and its new translation of
the Writings (Hagiographa) in 1982. The three volumes were
subsequently combined under the name Tanakk (Hebrew for Bible).
Another modern Enpglish translation of the Pentateuch is The Living
Torah (New York, 1981), by A. Kaplan. This translation reflects
the traditional rabbinic interpretation of the text and contains
brief explanations as well as maps, pictures, and diagrams.
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I Scripture

The commentaries of both Rashi and Nahmanides are available
in English. The Pentateuch with Targum Onkelos, Haphtaroth
and Rashi’s Commentary, by M. Rosenbaum and A. M.
Silberman contains a scholarly and thorough translation of Rashi’s
commentary, as well as extensive notes. For those interested in
developing facility in reading Rashi’s commentary in the original,
there exists an inter-linear translation, The Pentateuch and Rashi’s
Commentary (Brooklyn, 1949), by A. Isaiah and B. Sharfman. Both
translations of Rashi have been reprinted many times and remain
readily accessible (The Rosenbaum-Silberman translation of Rashi is shown
in Figure 2). Ramban (Nachmanides) Commentary on the Torah (New
York, 1973) is C. Chavel’s translation of Nahmanides (Figure 3 shows
a sample of Chavel’s translation).

Another useful, and extensive commentary on the Pentateuch is
that of R. Samson Raphael Hirsch. R. Hirsch (1808-1888) wrote
his commentary in German. The Pentateuch (New York, 1971) is
Isaac Levy’s translation to English.

There also exist a number of eclectic commentaries in English.
The Pentateuch and Haftorahs (London, 1938), edited by the chief
rabbi of Great Britain, J. H. Hertz, contains an extremely popular
commentary along with useful essays on various biblical topics
{an excerpt of the Pentateuch with Dr. Hertz’s commentary is shown in Figure
1). The Soncino Chumash, by A. Cohen is part of The Soncino
Books of the Bible. 1t collects and summarizes the interpretations
of the classic Jewish biblical commentators, including Rashi,
Nahmanides, Seforno, Rashbam, and others.

D. Halakhic Midrashim

The biblical commentaries of the Second Temple period are the
halakhic3 Midrashim (sing. Midrash). These works seek to explain

3 Halakchic Midrashim are distinguished from aggadic Midrashim (sec below).
The word halakchic derives from the Hebrew Halakhah, a term used to refer
to the entirety of Jewish law.
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CHAPTER ONE: SOURCES

and define the biblical commandments and to find scriptural
sources or support for those laws practiced on the basis of
oral tradition and not mentioned explicitly in the text. Halakhic
Midrashim exist on four of the five books of the Pentateuch.
Genesis, containing almost no legal material, has no halakhic
Midrash. Three of the best known halakhic Midrashim are
Mekhilta deRabbi Yishma’el on Exodus, Sifra (also known as Torat
Kohanim) on Leviticus, and Sifref on Numbers and Deuteronomy.

Above, we saw verse 13 of our biblical passage, ‘If a person
borrows from a friend and it breaks or dies..., surely shall he pay.’
From this verse, Mekhilta deRabbi Yishma'el concludes, based
on the principle of inference from minor to major (kaf vahomer),
that a borrower is responsible to pay the cost not only of property
that has broken or died, but also of property lost or stolen (see
Figure 5).

A second type of Midrash is the aggadic Midrash (Midrash
aggadah). Such collections are homiletic rather than legal and
use the biblical text as a springboard for teaching wisdom and
morality, The best known of these Midrashim are:

Midrash Rabbah. Collections of homiletical interpretations of the
Pentateuch and the books of Esther, Ecclesiastes, Lamentations,
Song of Songs, and Ruth (the five megillo?). Each one is named
for the book it interprets, e.g., Bereshit Rabbah, Esther Rabbah.

Midrash Tanhuma. A collection of homiletical interpretations
of the Pentateuch attributed to R. Tanhuma, a fourth century
Amora from Eretz Isracl.

Yalkut Shimoni. A thirteenth century compilation of aggadic
Midrash covering the entire Bible, assembled by R. Shimon
haDarshan of Frankfurt.

E. Commandment Lists

According to an ancient tradition, the Pentateuch contains 613
commandments. Throughout Jewish history, various works have
been written to catalogue and explain these commandments. Three
such works are:
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I Scripture

Sefer haMitzvot, by Maimonides (R. Moshe ben Maimon),
lists the commandments and divides them into positive and
negative categories. Each commandment is briefly explained and
its biblical source cited. (The excerpt reproduced in Figure 6 is from Positive
Commandment 242: The Law of the Unpaid Bailee.)

Semag. The name Semag is an acronym for the words
Sefer Mitzvor Gadol (The Great Book of Commandments).
Semag was written by R. Moshe of Coucy in the 13th century.
It lists each commandment together with its biblical source and
cites relevant teachings of the Talmud, Midrashim, Geonim, R.
Alfasi, Rashi, Maimonides, and the Tosafot. Semag is one of the
sources for halakhic rulings.

Sefer haHinnukh. Attributed to R. Aharon Halevi of Barcelona
(13th century), Sefer ha Hinnukh lists commandments in their order
of appearance in the Bible. The discussion of each commandment
centers on four points: (1) biblical source and definition according
to the Talmud, (2) rationale; (3) observance, as formulated by R.
Alfasi, Maimonides, and Nahmanides; (4) application — when and
where the commandment is operative and to whom it is addressed.

Sefer haHinnukh contains three commandments concerning
bailees: commandments 57, 59 and 60, dealing with the obligation
of the court (beit din) to adjudicate cases of gratuitous bailees,
hirers, hired bailees, and borrowers (the excerpt in Figure 7 is from
Commandment 60).
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CHAPTER ONE: SOURCES

127 TRACTATE NEZIKIN 16

And If ¢« Man Borrow Aught of His Neighbour.
Scripture removes the borrower from the cate-
gory of the bailee, treating his case as a subject
by itself.

Of His Neighbour. This tells us that the bor-
rower 1s not liable unless he takes it out of the
owner’s territory.

And It Be Hurt or Die. I thus know only about
that which is injured or dies. How about that
which is captured? Behold you must reason thus:
Here 'dying" is mentioned and there (v. 9)
“dying’’ 1s mentioned. Just as there when
“dying’’ is mentioned the law regards being
injured or captured like dying, so also here when
“dying’’ is mentioned we should regard being
injured or captured like dying. How about theft
and loss? You can reason by using the method
of kal vahomer: If where one is not liable for
death one is liable for theft and loss,? is it not
logical that here where one is liable for death
one should surely be liable for loss and theft?

The Ouwner Thereof Not Betng with If, He
Shall Surcly Make Restitulion. If the Owner
Thereof Be with It, He Shall Not Make It Good.
Scripture here tells us that if when it went out
from the territory of the lender into the territory
of the borrower, the owner was with it, even if
only for a little while, the borrower is not liable.
But if the owner was not with it the borrower
is liable.

¢ In the case of a batiee for hire.

Figure 5: Mekilta de-Rabbi Ishmael on Exodus 22:13, translated by Jacob

Lauterbach (Philadelphia, 1935).
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242

243

POSITIVE COMMANDMENTS 242 AND 243

The Jaw of an unpaid bailee

By this injunction we are commanded concerning the law of an
unpaid bailee. It is contained in His words (exalted be He), If a
man deliver unto his neighbour money or stuff to keep, etc.

The details of this law are explained in the ninth chapter of Baba
Kamma, in the third chapter of Baba Mezia, and in the eighth
chapter of Shevuoth.

NOTE Speaking of the law regarding the four kinds of bailees, Maimonides
says: * The fairness of the law is evident. If one keeps the property of kis
neighbour for nothing, without deriving therefrom any benefit for himself,
and is only obliging his neighbour, he is free from all responsibility, and
if any injury is done to the property, the owner alone must bear the loss’
(Morel Nebuchim III, 42). However, to be quit of liability the bailee
mist take an cath in every case of Ioss or damage that the mishap to the
goods or to the beasts entrusted to him was not caused by his neglect
(B.M. g3a).

The law of a paid bailee

By this injunction we are commanded concerning the law of a paid
bailee and of a hirer, one law being applicable to both, as explained
by the Sages, who say that three rules govern the four kinds of
bailee.2 This injunction is contained in His words {exalted be He),
If a man deliver unio his neighbour an ass, or an ox, or a sheep, etc.?

All the details of this law are explained in the sixth and ninth
chapters of Baba Kamma, in the third and sixth chapters of Baba
Mezia, and in the cighth chapter of Shevuoth.

1 Ex. XXI1, 6.

2 Shev. 49b. ‘ There are four kinds of puardian: an unpaid guardian, a borrower, a paid
guardian, and a hirer’ {ibid.). One ruie epplies to the fast two.

3 Ex. XXII, 9.

Figure 6: The Commandmenis: Sefer Ha-Mitzvoth of Maimonides,
Commandment 242, translated by R. Charles Chavel, (London, 1967).
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245

POSITIVE COMMANDMENTS 244 AND 245

NOTR 'If one takes wages for kecping property or pays for using it,
he as well as the ownter profits thereby: the losses must therefore be divided
between thens. It is done in this manuer: the bailee pays for any loss
catised through want of care, namely, when the property is stolen or lost;
Jor this happens only when the bailee does not take sufficient precaition.
The owner, on the other hand, bears such losses as cannot be prevented, if
by accident the anienal falls and breaks its limbs, or is carried away by
arnied men as booty, or if it dies’ (Morch Nebuchim 1, 42).

The law of a borrower

By this injunction we are commanded concerning the law of a
borrower. It js contained in His words {exalted be He}, If a man
borrow anght of his neighbonr, etc.t

The regulations of this law are explained in the cighth chapter
of Baba Mezia and in the eighth chapter of Shevuoth.

NoTR *He who borrows a thing keeps it only for Iis own advantage,
whilst the owner lends it to him to oblige him; he is thercfore responsible
Jor everything; any loss in the property must be borne by the borrower’
(Morel Nebuchim 111, 42).

The law of buying and selling

By this injunction we are commanded concerning the [aw of buying
and selling; that is to say, the procedure by which a sale is to be
cffected between the vendor and the vendee. This procedure has
been Jearnt from His words (exalted be He), And if thou sell anght
unto thy neighbour, or by of thy neighbour’s hand, ctc.,2 which the
Sages interpret as referring to *a commodity purchased from hand
to hand, that is to say, [acquired by the purchaser’s act of] “draw-
ing" [to himsclf}’.3




CHAPTER ONE: SOURCES

[THE COURT'S OBLIGATION TO JUDGE CASES INVOLVING

A MAN WHO DORROWS AN OBJECT FOR USE]
60 to judge the case of a borrower, i.e. a man who borrowed trom
his [ellow some object or domestic animal, the loan being without any
payment at all, but mercly because the other wished to act kindly
toward him by doing him this favor. Afterward, if a quarrel occurs
between them over the matter, we arc to judge the case between them.
For it is stated about this, as written in this sidreh, And if' a man borroes
anyihing from his neighbor, erc. {(Exodus 22:13).

In the law of the barrower, the Torah obligated [hint} to pay cven
tor accidents, because it is under his responsibility, since he borrowed
it and spent nothing of his own for it. ! Hence he is like a person who
borrows money, where, 1fit 1s taken from him by force, he cannot be
quit of the loan by the plea of aceident.

Now, about borrowing somcthing together with its owner
(Exodus 22:14), in which case he {the borrower] is free of obligation,
we can say, according to the plain meaning [of the matter), that the
Torah did not obligate the borrower inasmuch as the owner of the
object or the animal is with him: For since he s there, let hiny watceh his
own property. 2 Itis true, though, that the borrower is free of obligation
even after the awner leaves, since he was there at the time it was
borrowed. However, it can be said in explanation of this that the Torah
did not wish to st limits in these matsers and say: If the owner was
there at length, the boerrower s free of obligation; and if but a short
time, he bears the ebligation. Hence the Torah ordained generally
that as long as the owner was there at the time of the borrowing, he is
free of obligation.

This is the reason why our Sages of blessed memory said? that if
[the owner] was with him at the tme of the borrowing, cven if he
was not with him when breakage [of the object] or death [of the
anmimal] occurred, he remains free of any obligation. However, if
fthe owner] was with him at the time of breakage or death, but had not
been with him at the ime of the borrowing, he bears the obligation. For
the matter depends on the beginning of the transaction. And this very
reason will suftice us in regard to the hiring of the owner also, Jto

cxplain] why he is free of obligation.

Figure 7. Sefer haHinnuch, Commandment 60, translated by Charles
Wengrou (Jerusalem, 1978).



1. MISHNAH AND TALMUD

A. Mishnah

The Mishnah is the first topical compilation of the Oral Law (Torah
shebe’al Peh). It was completed around the year 200 C.E. by R.
Yehudah haNasi. Although R. Yehudah haNasi’s compilation was
not the first of its type, it was his work that became recognized
as authoritative, and was studied in the academies of Eretz Israel
and Babylonia. The Sages quoted in the Mishnah are known as
Tanna'im, a term derived from an Aramaic root word meaning
both to study and to instruct. The Mishnah is written in Hebrew.

The Mishnah is divided, according to subject matter, into six

large volumes known as orders (sedarim; sing. seder). Shas,
a commonly used Hebrew acronym for the Mishna, stands
for ‘the six orders of the Mishnah® (shishah sedarim). The
orders are subdivided into smaller books known as tractates
(masekhtot; sing. masekhet). The tractates are further divided
into chapters (perakim; sing. perek), and the chapters are
divided into numbered paragraphs, each one known as one
mishnah (pl. mishnayot). The chapters of the Mishnah also have
names, usually the first phrase or word of the chapter. The six
orders of the Mishnah are: Zeraim (Seeds), Mo'ed (Festivals),
Nashim (Women), Nezikin (Damages), Kodashim (Holiness), and
Teharor (Purity).
Two of these orders are of general legal interest. Nashim deals
with personal status, marriage, and divorce. Nezikin deals with
torts, other aspects of civil law, criminal law, jurisdiction of the
courts, and judicial procedure. Nashim contains seven tractates
and Nezikin ten (sce Figure 8).

References to the Mishnah furnish the name of the tractate and
the numbers of the chapter and mishnah. Since the Mishnah also
appears as part of the Talmud, a particular mishnah may also
be cited according to its location within a talmudic tractate. For
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The Mishnah

AN

Six Orders of the Mishnah:

Zera'im (Seeds)

Mo'ed (Festivals)

Nashim (Women)

Nezikin (Damages)

Tractates (Masekhtot):
Kodashim (Holiness)
Baba Kama

Baba Me:tzie
Baba Batra

Chapters [ Perakim): Teharot (Purlty)
Sanhedrin

Makkot
Shevi'ot
Eduyot

Avodah Zarah
Avot

Horayot

Figure 8: Diagram of the Mishnah showing division into tractates, orders,
chapters, and mishnayor,
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I Mishnah and Talmud

example, the principle that bailee and bailor may stipulate the
conditions of their relationship appears in the tenth mishnah of
the seventh chapter of the tractate Baba Meizia. The same
mishnah appears in the talmudic tractate Baba Metzia on the first
side of the 94th folio, and thus may be cited: Baba Metzia 7:10,
referring to the location within the Mishnah, or Baba Metzia 94a,
referring to the location within the Talmud. Sometimes to avoid
confusion, M. is placed before citations from the Mishnah. The
title of each tractate may be abbreviated (see Appendix II). The
standard abbreviation for Baba Metzia is BM.

The subject of bailees is found mainly in seder Nezikin, masekhet
Baba Meizia, the third perek, known also by the name haMafkid—
the first word of the first mishnah.

Two of the standard English translations of the Mishnah are: The
Mishnah, by Herbert Danby, which contains explanatory notes and
appendices, and Mishneh, by Philip Blackman, with punctuated
and vocalized Hebrew text as well as commentary in English (see
Figures 9 and 10).

B. Commentary on the Mishnah

Many commentaries have been written on the Mishnah. The best
known of the classic commentaries are listed below:

Commentary of Maimonides on the Mishnah. This is the first
commentary to cover the entire Mishnah. Maimonides (1135-1204)
began writing his commentary while living in Spain and completed
it in Egypt. It explains each mishnah and presents the halakhic
ruling. The Commentary on the Mishnah was originally written
in Arabic and translated to Hebrew not long after its publication.
It is printed at the back of each volume in all standard editions
of the Talmud and has been translated into modern Hebrew by
R. Yosef Kapah.

Commenteary of R. Ovadyah of Bertinoro. R. Ovadyah (1450-1510)
was born in Bertinoro, Italy, and later settled in Eretz Israel. His
commentary, perhaps the most widely used, is succinct and clear,
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BABA METZIA

3. 1. Ifa man lcft a beast or utensils in his fellow’s keeping® and they were
stolen or lost, and his fellow himself made restitution and would not take
an oath (for they have taught: An unpaid guardian may take an oath and be
quit of liability), the thief, if he is found, must make twofold restitution, and
if he had killed or sold [the sheep or the ox] he must make fourfold or five-
fold restitution. Whom docs he repay? He with whom the property was
deposited. If his fellow would not make restitution but took an oath, the
thief, if he is found, must make twofold restitution, and if he had killed or
sold [the sheep or the ox] he must make fourfold or fivefold restitution.
Whom does he repay? ‘The owner of the property deposited.

2. If a man hired a cow from his fellow and lent it to another, and it died
a natural death, the hirer must swear that it dicd a natural death, and the
borrower must repay [its value] to the hirer. R. Jose said: Why should that
other traffick with his fellow's cowl—but, rather, the [value of the] cow is
returned to the owner.

3. If a man said to two others, ‘I have robbed one of you of 100 22z and
I do not know which of you it is’, or ‘The father of one of you left 100 zuz
in my keeping, and I do not know whose father it was’, he must give each of
them 100 zugz since he himsell admitted liability.

4. If two men deposited money with a third, the one 100 zwuz, and the
other 200 zuz, and one afterward said, ‘The 200 2tz is mine’, and the other
said, “The 200 zuz is mine’, he should give 100 2ux to each of them, and the
rest must be suffered to remain until Eljah comes. R. Jose said: But if so,
what does the deceiver lose 7—but, rather, the whole is suffered to remain
until Elijah comes.

5. So, too, [if two men deposited] two things, one worth 100 2uz and the
other 1,000 zuz, and one afterward said, “The better one is mine’, and the
other said, ‘The better one is mine’, he should give the thing of lesser
worth to the one, and to the other the value of the thing of lesser worth
taken from [the value of] the thing of greater worth; and the rest must be
suffered to remain until Elijah comes. R. Jose said: But if so, what does
the deceiver lose ?—but, rather, the whole is suffered to remain until Elijah
comes,

6. 1f a man left produce in his fellow’s keeping, his fellow may not touch
it even if it perishes. Rabban Simeon b. Gamaliel says: He may sell it
before a court of law; since he may be accounted one that restores lost
property to its owner.'

7. If a man left produce in his fellow’s keeping, his fellow? may exact of
him these reductions: for wheat and rice nine kabs3 and a half to the kor ;3
for barley and durra nine fabs to the for; for spelt and linseed* three seaks
to the kor—in proportion to the quantity and according to the length of
time.5 R. Johanan b, Nuri said: But what concern have the mice [with
quantity and time]!® will they not continue eating whether the quantity is
large or smalll—but, rather, he may exact of him a reduction only from a
single kor. R. Judah says: If the quantity was great he may not exact of him
any reduction, since the produce increases in bulk [such time as it is stored].

Figure 9: Mishnah Baba Merzia 3:1-2, The Mishnah, translated by Herbert
Danby (London, 1933).
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he no longer has it he pays twice its value. The thief is thus obliged himself to
suffer the loss he intended to inflict on his neighbour. 3 Compare RB2 H313 71,
Fourfold for a lamb and fivefold for an ox (the penalty for an ox being greater
because its owner had been deprived of the value of its labour). Exedus 21, 37.
4 By paying for the bailment he acquires all rights in it and thus restitutien for its
theft is duc to him. & Thus the original owner retains the ownership and restitution
is due to him.

Mishnah 2 3 Twn

If one hired! a cow from his fellow R "RYM §Nann A7 "2iRDt
and lent it to another, and it died 7 777 777 Tt

a natural death, the hirer must T2WO¥3IW,A3772 :'Il:\@.’l,'“_']!j'?
swear that it died a natural death, D'?Ej" '71'{'"!;-'}1 ,n;'l'jD HDDW

and the borrower must repay [its
worth] to the hirer.? R. Jose? said, 293%"D ,"0i" 397 nxR 2ikbh:
How can this be? Why should this T oot T
man® do business® with his fellow’s '?Uz‘ nD2 AND* AW :'I‘T?EI‘

cow? [The value of] the cow must - torn srlysg 7
therefore be restored to the owner. 'D"'?STFZ:I‘? TI'];Q "'I'IT__T'I:IJ R?R T']'T,'_.ll_'!

1 A hirer is not liable for damage due to an unpreventable accident. 2 Compare 75,
A borrower is liable for loss or damage in all circumstances. 3 His view is accepted.
4 TI:?E;I (traditional pronunciation n?ﬂ,) ijs 2 term mostly used in legal pro-
ceedings to designate the person concerned. 5 Make profit out of property which is
not his own but his fellow’s.

Mishnah 3 3 R

If one said to two persons, ‘I have

robbed one of you of a maneh,® but ,n%@‘ﬂ?_?; '”;IR‘? .‘an D":.[W") 7@3

1 do not know which one® of you,”? by 1R iR, 021 TR Y1)
or [if he said to them], ‘The father ~ 7 o mome

of one of you has deposited a maneh "PR) 732 " TRbT O2R NN
in my keeping, but I do not know*

whose father’, he must give a maneh FIT?'I m?Q TIT? Tl,',ﬁl AT APR 3_7-!.1“

to one and a maneh to the other, as . . —

he himself admitted the liability.5 ANEY BR TTIAE A
1 1710 = 100 ™ (sec D'V}, Page 18£). 2 M "R are often combined into one
word PR or MM, 3 And these are also in doubt. 4 And he was also uncertain.
B Strictly according to the law he is liable to pay one maneh only which the other
two parties should divide, but here he wants to clear his conscicnee of any obligation.

Figure 10: Mishnah Baba Meizia 3:2, Mishnayoth, transiated with notes by
Philip Blackman {New York, 1963).
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explaining each missnah, and in instances of dispute, noting which
opinion is followed.

Tosefot Yom Tov. This commentary, by R. Yom Tov Lipman
Helier of Prague (1579-1654) relates mainly to the commentary
of R. Ovadyah of Bertinoro, enlarging upon it and examining
the latter’s conclusions, The two commentaries are usually printed
together.

Tiferet Yisrael. The commentary of R. Yisrael Lipschuetz of
Germany (1782-1860). 1t is divided into two parts, Yakhin and
Boaz (the names given to the twin pillars of the Temple).
Yakhin gives an explanation of the plain meaning of the text,
while Boaz explores topics in depth. Relevant halakhic decisions
are listed at the end of each chapter.

Mishnah Baba Meizia 3.2 (reproduced in Figure 11) deals with the
case of one who hired a cow and lent it to another. Under normal
circumstances, a hirer is exempt from damages for an animal
that dies a natural death while in his possession. A borrower,
on the other hand, i1s not. Thus, if the animal dies while in the
borrower’s possession, the question of compensation arises. Whom
is the borrower obliged to compensate, the hirer or the owner?
The question occasions a disagreement among the Sages of the
Mishnah. R. Ovadyah of Bertinoro comments that the hirer’s loan
of the animal must have been with the consent of the owner, for
had it not, the law would have been different. He also points
out that Rabbi Yosi’s is the accepted opinion, that is to say that
restitution must be made to the owner (cf. section 5(b) and section 7 of
Bailees Law, 5727-1967; see Appendix I).

Among contemporary Hebrew language commentaries to the
Mishnah, the best known are Hanokh Albeck’s Shishah Sidrei
Mishnah and Pinhas Kehati’s Mishnayot Mevo'arot. Albeck’s
commentary, which is based on academic studies of the Mishnah,
contains an introduction to each tractate, with reference to its
biblical sources. Kehati’s work, an extensive commentary based
upon the Talmud and classical commentaries and written with
exceptional clarity, has become extremely popular. It is also

38



NIPX NI ] POD PET mesas

owabh AT 0 L TpB do o0 o pnnd By oh  pen ed o3 mE B b bEb Ap pass of
o1 056 mpoes b rqow pww L 7 33 o4y B Lobe B3 Wb L omiEd B oy ooy vt bk
o ps mw3 b oipad wd fevr powd e Aan b .omdon > mop L Dion ved pTpE3 wbs o
¥ 5ons £ 1M 9mE 35 H3d Thpo doo pho o b aavwn 3 s ochm opddh mied Kt Ak . 3o miph

™ v neon

PP D Bipy b Ofc PR abbso 5 DY L SR TB
LmonG dpoh® 1 B 39D Adp
. o1 odpd win B PR ;)
ond how o prnd AN o)
mpn Y oY B o fien
oUp dud D3 wn-. Alos ol
papT P h3v p1 [0 97]
Seo obzn o I 3'nhy eba
S5 oY by hby HnepT wes
p'oh p onh Ohzd B0 fio
w3 by, Alod b Wp P
e pinn.h3 biokm wah oo
o3 pipod . o0k M 3
Ly BS 1EY LDTEs
£33 oL tpRS3 3N o)
veEbps wh1 oppr L wond
op , wpr b vewe b ppop
wh [ @ b . b
op s s men vakd 1ah 93

NED) NI PIILIA W YUN
GO M L 550 PN ohEn ¢ 21n
w5 nwem npaw whwn oo
ROIPIWs 4 1%¥N ppeme w5 o
ohwn oD 3330 R¥LY L0 ¥
MY oSN chwe o naw L5oa
topen Spa% oo wb Jmwem
¢ =ARS oW A D R 3
TNBY GOSN Yarn e N3 AR
oY TR WS oo eOre naT
Y 92 snpa ARG Fey nn T
B2 e Y ien2vopa5 1D MNNROK
AR pToaRY L e oo b mon
PIOWN Lmmp S TeEn . 0ob

1 bh oz . 7veno b1z whh)
am b hvp b iy sEmn
SN PR 3N DIS) EnD
WERE NI IV D_PSSENY
Piog « SR : ponbo i e
PORES . 9E) Bhon a3 I
v oM romoed pany Pwn
91 D Az Y D o
ouws "Bk § or 3 i
ppp Db 601058 IR b
wophsh b3 o B Lol B
. R oot onamd o Loms
S o vwang o b

B oan b 3 DIE Cop hY

5;7:.
TN SE YON W (e oD

Peowyy e e 1 Aty nan D e Lee RYT ome

=iz o B 2 mb e w3 Hv hyobzn b bz 31 ph b1 o0 yooe o fn . dowEs o bod
YS9 . 03D 53 DG pT £'00Y 12 dmst [ postfin oo A wbn]apa ho t bose 2 9pT o ppnsa
¥YETD3 3™0h U DN pEatn Ahows uh 93w L 2'p . 03 pppd nfr HiE 1w PBoh.yEnd pas s Poacs
¥3 .opwEs +"oh crb3 bn®] Pictd Ernh 3%30 Dphpd Mg P30 S PR3 3T &P Hwa 93 e A (°
bw T9oey {7 PX 9Enomndsa vhpo B it MDY oun ¥ITHRLE . A5 29 750 T 3 BN : [from
Bvue 55 M0 Mz b e o3k o mwsns oub Y30 2™0 a0 Jon nin ompd R ) e L e
TPba oh P wabs 3 13"k ' .M L' "] oeapd o paunps spbl donba B pew hs L e bl
youbna f07. 91 01pen B b nh o 1pap 072 D3h.A1esh wana w2 pp> 51 vIh Pb phubm bEp ‘o
B D37 H903 ‘D't WIER3 [BY L TND3 7 IR D 1evTh YRRRED BpiT AR Loow A AT ot Inph
MW P Az I [TD L PINOM NI npa M pRng p™OTIM PIDIT B ©n3 PIRSE KPP D H)3

hiba3h roap i 5p w3 W :pr7 A DEE D (0 I0Hd hop ppoa 2hen L ek DY o Bl T B
ten JBmavAa ma a0 dp 2 vpas JB1'RT BB 1 zmy 3N Ty Op (¢

AR SR RRREn P

wee Wbk 3rp , omcd ankp M , 056 papeer nb wmApT KM Moot Y 0 [aefe to] mgd evbe , pep Aoy L

smEh 10OpE oped PshY (2 Am olop v (1 s odche
‘i 1p3 Bizh obm apop3 ol 1bREas w1 0 ‘nbep
113092 ptom wap 3 pipen TEIpm D0 , AT DLS3
JOPR1 i 353 FETpmviERa wnh pmo s B, M 'm
1% 9733 Iehpa Bov . DR br |, JnmT Braz 6 Sab
Foopeh s, pro L oop OYE BT NI L3 ;b ety M) Dhep
npby Snpy b, ["oin pone} wvwes minsh of3 B wom , matd of
ohED BpYT 4 937 BIESEY IO 009 P obEm Epa ook, 102 pam
UPp 'PPD HRDT GISH BMD L YRS UMD DPYT MY, 3000 D3p Le
D038, 3332 BYERTD M8 61703 9023 %3 bk, bvIes o
, B3 e wpp p Bhn vy Jexe 2 i ap B o

ez oo ohep we wEd b of |, hzd 1Bz gf |, IS 6 SeIE
BT, bIpE 1P0C AR 9 ppE B2, oich Ben ovppy oinh
teb |, odch 773 oo bah ded o oded 3% mice divnacy
92,7 1otk gza o3p B Sz ol Llooo o B wonoa e
23633 396 (9 :['eo0 oop By 2020 0a,7°3> "mawfar , o Dotk
oo odoen ipn 16w, belom nas mp , oMb She
hHead soizaoc v (L {H36 ™6 151 973 °5p] bod £
1[0 o prap] BEy whC qh dbooc ¥, wvst m
:[r"uﬁb'“p DM 1703 30 (1 1 eenab (3 pnha (0
™ B, N6 1pon oo b 33h (1o s ppoED 2R3 I (B
(v :[oc] opg v D6 S5m3 “oh , D ,n poTr pH
"

Figure 11: Traditional text of Mishnah Baba Metzia 3:2 with the
commentaries: R. Ovadyah of Bertinoro, Tosefot Yom Tov, and Vakhin

of Tiferet Yisrael.



CHAPTER ONE: SOURCES

available in pocket-sized soft cover volumes. Several tractates
of Mishnayot Mevo'arot have been translated into English.
So far, the whole of the order Nezikin, as well as several
other tractates, have appeared. (Figure 11 reproduces the mishnah, Baba
Metzia 3:2, mentioned above, printed together with the traditional commentaries.
Figure 12 shows a transiation of the same mishnah together with the commentary
of Pinhas Kehati).

C. Tosefta

In the Talmud, there also appear tannaitic citations whose source
is not the Mishnah. These citations are known as harairot (sing.
baraita). The word baraita is derived from the Aramaic for
‘external.’ Thus, a baraita remained external, outside the Mishnah.
Shortly after redaction of the Mishnah, many baraitor were also
assembled in various collections, the best known of which is the
Tosefta, The arrangement of the Tosefta parallels that of the
Mishnah; it is divided into the same six orders and generally into
the same tractates.

The baraitor of the Tosefta shed additional light on the rules
cited in the Mishnah and contain many regulations that the
Mishnah omits. Thus, Tosefta Baba Metzia 3:1 prohibits a bailee
from entrusting his charge (pikadon) to another bailee (see Figures
13 and 14). This regulation is absent from the Mishnah.

The Tosefta is printed in the back of each volume of standard
editions of the Talmud and also in a one volume (critical) edition
edited by M. 8. Zuckermandel (see Figure 13).

In recent years, the orders Zera'im, Mo'ed, Nashim, and the
tractates Baba Kamma, Baba Metzia, and Baba Baitra, of the
order Nezikin of the Tosefia have appeared in critical editions with
extensive commentary by Saul Lieberman. The work is divided into
two parts. The text of the Tosefta is published in one volume along
with variant readings, cross-references, and a short commentary.
Lieberman’s extensive commentary, entitled Tosefta Ki-Fshutah is
printed in separate volumes but parallel to the text.

The entire Tosefta has been translated into English, by Jacob
Neusner (see Figure 14).
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If one hired a cow from his fellow and lent it to another, and it died
a natural death, the hirer must take an oath that it died a natural
death, and the borrower must repay to the hirer. Rabbi Yose said,
How can this one do business with his fellow’s cow? The cow must
therefore be returned to the owner.

Kehati

o 99w I one hired a cow from his fellow — in order to do work, in exchange
for rental money, and the hirer — lent it — without payment — to another — to
use during the rental period. The Gemara explains that the hirer lent it with the
owner's permission; e.g., the owner of the cow told the hirer, “If you want to loan
it during the period of your rental, I do not mind™ (Rashi); if this were not the
case, the law would be that of a custodian who gave it over to another custodian,
who is obligated to pay.

7N And it died a natural death — while with the borrower; in such a case, the
borrower is liable, and the hirer is exempt, the hirer must lake an oath — to the
owner of the cow — that it died a natural death — and is thereby exempt from
paying, since the hirer is exempt from paying for damagescaused by circumstan-
ces beyond his control, and the borrower — who is liable, even for damages
caused by circumstances beyond his control (as has been explained in the
introduction to this mishnah) — must repay to the hirer — the money for the cow,
since, from the time that that it died, it left the possession of its owner, and
entered the possession of the hirer (Gemara).

o7 34 4R Rabbi Yose said, How can this one do business with his fellow’s cow? —
How is it possible that the hirer will profit, receiving the money for a cow which
was not his? The cow must therefore be returned to the owner — i.e., the hirer must
pay the price of the cow to its owner. Rabbeinu Asher explains Rabbi Yose's
reasoning: it is as if the hirer wasacting as the owner’s agent when he lent the cow
to the borrower; the owner of the cow therefore has a legal dispute with the
borrower himself. The law is in accordance with Rabbi Yose’s opinion.

Figure 12: Mishnah Baba Metzia 3:2, The Mishnah — A New Translation
with a Commentary, by Pinhas Kehati (Jerusalem, 1987).
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Figure 13: Tosefta Baba Metzia 3:1, Zuckermandel edition (first published
1881).

BABA MESIA

3:1 A. Onewho borrows has no right to lend out,

B. and one who hires has no right to rent out,

C. and one who borrows has no right to rent out,

D. and one who hires has no right to lend out,

E. And the one with whorn these things are left as a bailment has no
right to leave them as a bailment with someone else,

F. unless the householder [who owns the objects] has given him permis-
sion to do so.

Figure 14: Tosefia Baba Metzia 3:1, The Tosefta: Nezigin, translated by
Jacob Neusner (New York, 1981).
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If. Mishnah and Talmud

D. Talmud

For some 300 years — approximately 200-500 C.E. — after the
Mishnah’s redaction, Jewish scholarship was devoted primarily
to the study, clarification, and application of this pivotal work.
The scholars of this period are known as the Amora’im and the
fruit of their labors is the Talmud (pl. Talmudim), also known by
its Aramaic name Gemara. Although the Talmud is printed as a
running commentary on the AMishnah, it is actually much more
than a commentary. It is a wide ranging, in-depth discussion of
every law of the Mishnah. The Talmud investigates the rationale
and biblical sources for the laws of the Mishnah, discovers and
reconciles contradictions, and settles residual legal problems by
applying the principles of the Mishnah to cases not included.
The Talmud also contains a fair amount of non-legal or ‘aggadic’
material.

The talmudic discussion incorporates the legal dialogue of the
study halls of Eretz Israel and Babylonia, and for this reason
often includes matter not directly connected to the Mishnah.
Sometimes the discussion concludes with a decision. When it does
not, decisions may often be found in the commentaries of R.
Yitzhak Alfasi (Rif) and R. Asher ben Yehi’el (Rosh; on Rosh and
Rif, see pp. 77, 79 below).

As mentioned, the Mishnah is printed together with the Talmud,
cach mishnah followed by the relevant discussions. Within the
talmudic text, each individual mishnah is designated by the Hebrew
~nn, an abbreviation of the word matnitin, ‘our Mishnah.” The
text of the Talmud begins with the bold letters ‘n1, an abbreviation
of Gemara.

There are in fact two Talmudim, the Jerusalem Talmud or
Talmud Yerushalmi, compiled in Eretz Israel, and the Babylonian
Talmud or Talmud Bavii. The Babylonian Talmud was completed
around the year 500, and is generally considered to be clearer,
more complete, precise, and comprehensive than the Jerusalem
Talmud. Babylonian Jewry of the period lived under a relatively
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sympathetic regime at a time when the creative development of the
Jews of Eretz Israel was severely hampered by the persecutions
of the hostile Byzantine Christians. The Jerusalem Talmud was
completed around the year 400, but remained essentially unknown
outside Eretz Israel for the next 400 years. While numerous
commentaries have been written on the Babylonian Taimud, no
comprehensive commentary on the Jerusalern Talmud was written
until the nineteenth century. Owing to the factors mentioned, the
Babylonian Talmud was recognized as the authoritative source
of Jewish law and continues to be the better known and more
frequently studied of the two Talmudim. Decisions are based
on the Jerusalem Talmud only in cases where it is not directly
contradicted by the Babylonian Talmud.

Both Talmudim are written in Aramaic mixed with Hebrew. A
number of tractates have been translated into modern Hebrew,
and the entire Babylonian Talmud has been translated into English
(see below, p. 50).

The pagination of the Babylonian Talmud may seem a bit strange
at first to modern readers. Each leaf, or folio, i.e., two sides, is
numbered, with the respective sides designated as @ and b. Citations
note the tractate name, folio number, and side. In all references to
classical Jewish sources, numbers are indicated by Hebrew letters,
each of which has a numerical equivalent. In some references, one
dot following the folio number indicates side a, while two dots
indicate side b (e.g., .x» means 41a and :3% means 32b).

To distinguish them from references to the Babylonian Talmud,
references to the Jerusalem Talmud are preceded by one of several
possible abbreviations: J, TJ, ¥, or TY. Since pagination is not
uniform, references to the Jerusalem Talmud cite the name of the
tractate, the chapter, and the mishnah to which the passage in
question is connected. Sometimes they include folio references to
either the Venice or Vilna edition. In practice, the mishnayot of the
Jerusalem Talmud are referred to as halakhot (sing. halakhah).

Reproduced here (Figure 15) is a page of the Babylonian Talmud.
It is referred to as Baba Metzia 36a. This annotation means that
it is the first side of the 36th folio of the tractate Baba Metzia. No
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CHAPTER ONE: SOURCES

preceding abbreviation is needed, since, unless otherwise noted,
standard talmudic references are to the Babylonian Talmud. The
passage discusses the liability of a bailee who entrusts his charge to
another. Although the passage of the Tosefta cited above (Figures
13, 14) establishes that a bailee is not permitted to transfer property
entrusted to him to another bailee, it does not detail the legal
consequences of such an action. The Talmud examines this issue
through a disagreement between Rav and Rabbi Yohanan as to
whether a bailee who entrusts his charge to another is liable for
damages: ‘A bailee who entrusts his charge to another bailee: Ray
holds that he is exempt. Rabbi Yohanan holds that he is liable.’

E. Talmudic Commentary

1. Commentary on the Babylonian Talmud

In all traditional editions of the Babylonian Talmud, the two main
commentaries, Rashi and Tosafot, are printed on either side of the
text.

Rashi. Rashi has become the standard commentary on the
Talmud. 1t is a clear, succinct, and comprehensive work that covers
almost the entire Babylonian Talmud,

Since Rashi’s comments open with the word or phrase to be
explained, they are cited first by tractate, folio, and side, and finally
by the opening word, known in Hebrew as the dibbur hamat hil,
and abbreviated 777, or in English, s.v. On Baba Metzia 36a (Figure
15), Rashi, s.v. Rav amar patur (Rav holds exempt), explains
that according to Rav’s opinion, the bailee who has entrusted
his charge to another is exempt from liability for anything from
which he would normally be exempt had he not entrusted the
property to another. On the opinion of Rabbi Yohanan, Rashi, s.v.
Hayyav (Liable), observes that according to Rabbi Yohanan, the
bailee is liable even in cases of force majeure, although he would
have been exempt had he not entrusted the object of bailment to
another.
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II. Mishnah and Talmud

Tosafot. The second gloss printed alongside the text of the
Talmud is known as Tosafor — literally, additions — for although
these comments are independent creations, they are considered to
be additions to the commentary of Rashi. The scholars of 12th
and 13th century France and Germany analyzed the Talmud using
its own method of dialogue and discussion. The Tosafot record
such discussions which focus not only on the Talmud itself but
also on the comments of Rashi. As mentioned, the text of the
Talmud is framed by the commentaries of Rashi and the Tosafor,
Rashi forming the inside column of every page, the Tosafot the
outside. Like the comments of Rashi, the Tosafor are cited by
tractate, folio, page, and opening word or phrase.

The comment in Tosafot, Baba Meizia 36a, s.v. Rav amar
patur (Figure 15) questions the opinion of Rav that the baliee is
exempt, citing a mishnah from Gittin 29a, according to which
it seems clear that a bailee is forbidden to entrust property to
another. The Tosafot answer that the bailee’s violation does not
necessarily occasion liability.

A page of Talmud also contains three systems of cross reference,
all of which were compiled by R. Yehoshua Boaz, a Spanish exile
who settled in Italy in the 16th century:

Ein Mishpat— Ner Mitzvah is printed on the upper outside corner
of the page. Since the codes written after the Ta/mud do not
follow its order, Ein Mishpat — Ner Mitzvah refers the reader
to the code of Maimonides (Mishneh Torah), Semag, Tur, and
Shulhan Arukh, each one a legal work which may be consulted
in order to determine the final ruling in the case being discussed.
The Ein Mishpat — Ner Mitzvah is keyed to the Talmud by
small superscript letters which are normally printed adjacent to
any statement which has become accepted as authoritative. Thus,
a rough indication of the final ruling is available even without
consulting the codes. References to the code of Maimonides are
preceded by the Hebrew letters »», an abbreviation of the epithet
Maimoni. Tur and Shulhan Arukh are referred to jointly by the
acronym ¥vw, Since the codes and glosses referred to usually
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CHAPTER ONE: SOURCES

explain the law in the context of the talmudic discussion and
subsequent rulings, the Ein Mishpat — Ner Mitzvah is a primary
tool for following the development of Jewish law on a given issue.

The references reproduced here (Figure 15) help us foliow Rabbi
Yohanan’s assertion that the bailee who transfers his charge to
another is liable. It refers the reader to Maimonides (Mishneh
Torah), 1.aws of Hiring 1:6, and L.aws of Property Damage 4:1, and
further on, to Tur and Shulhan Arukh, Hoshen Mishpar 291:26.

Torah Or identifies verses from the Bible cited in the Talmud by
chapter, though not by verse. It is printed on the margin of the
talmudic text and referenced by a small superscript circle located
just before the first word of the verse. On the page of Talmud
reproduced above (Figure 15), we show areference to the fifth chapter
of Leviticus by highlighting the 7 ®3p7 printed in the margin that
divides the text of the Talmud from Rashi’s commentary. The
reference is always located directly opposite the small circle.

Masoret haShas is printed on the inner-most margin of the page
and refers to parallel discussions and similar statements elsewhere
in the Talmud. These are indicated by a superscript asterisk in the
body of the text, and printed directly opposite the asterisk. The
passage of Talmud highlighted (in Figure 15) has parallels in Baba
Kamma 11b and 56b. Note the superscripted asterisk in the text
and the small print highlighted in the inner-most margin.

2. Commentary on the Jerusalem Talmud

Comprehensive commentaries on the Jerusalem Talmud were first
written only in the eighteenth century. Here we note the two
standard commentaries: Korban haEdah, by R. David Fraenkel of
Germany, and Penei Moshe, by R. Moshe Margoliot of Lithuania.
Here we show a page of the Jerusalem Talmud, Gittin, chapter 3,
halakhah 5. The page (Figure 16) contains, inter alia, the opinion
of Rabbi Yohanan that a bailee who has entrusted his charge to
another is liable (see above, p. 46).
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Figure 16: Gittin 3:4-5, Jerusalem Talmud, with commentaries of Korban »
haEdah and Penei Moshe.
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CHAPTER ONE: SOURCES

F. English Editions of the Talmud

The Babylonian Tolmud is an English translation edited by Isadore
Epstein and published by Soncino Press (see Figure 17). It is also
available in a Hebrew-English format. Of particular value is the
last volume which contains an index by subject matter as well as
indices of scriptural references and talmudic sages.

The ElI-Am Talmud. The El-Am edition of the Telmud is designed
to enable the English reader who may know some Hebrew but
has never studied the Talmud to comprehend not only the literal
meaning of the text but also some of its depth, background, and
implications. It presents a punctuated text of the Talmud, a clear
English translation, a running commentary giving full explanation
of the reasoning and concepts, as well as background notes on
various topics and personalities mentioned. To date, only a few
tractates of the Babylonian Talmud and even fewer of the Jerusalem
Talmud have been published. Shown here (Figure 18) is an excerpt
from Baba Metzia 36.

A critical translation of the Jerusalemn Talmud, known as The
Talmud of the Land of Israel, has been prepared by Jacob Neusner
(see Figure 19). To date, eighteen volumes have appeared.

The Talmud, the Steinsaltz Edition. In this new edition of the
Talmud, the text is vocalized, puncuated, explained, and translated
into English by R. Adin Steinsaltz. A page of this edition is
reproduced below (Figure 20). In the center of the page is the
text of the Talmud, vocalized and puncuated. The right column
contains a literal transiation and Rashi’s commentary in the
original Hebrew. The left column contains an expanded translation
and commentary, which renders the text more readable and
comprehensible. The Notes section at the bottom of the page
highlights points of interest in the text and expands the discussion
by quoting various classical commentaries. The ‘Halakhah’ section
provides the ruling on the issues under discussion. The far outside
column presents notes on important concepts, realia, and the Sages
quoted. To date, several chapters of the tractates Baba Metzia and
Ketubot have appeared.
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BABA MEZIA

It has been stated: If one bailee entrusted [his bailment] to an-
other bailee —Rab said: He is not liable; ¢+ R. Johanan maintained:
He is liable.5 Abaye said: According te Rab's ruling, not only if
a gratuitous bailee entrusted [the bailment | to a paid bailee, thereby
enhancing its care; but even if a paid bailee entrusted [it] to an
unpaid one, thus weakening its care, he 1s still not responsible.
Why? Because he entrusted it to an understanding being.t Whilst
according to R. Johanan's view: not only if a paid bailee entrusted
[it] to an unpaid one, thus weakening its care; but even if an unpard
bailee entrusted it to a paid one, thereby enhancing its care, he is
still responsible. Why? Because he {the baifor] can say to him,
‘It 1s not my desire that my bailment should be in charge of an-
other person.’

R. Hisda said: This ruling of Rab was not stated explicitly, but
by implication. For there were certain gardeners who used to
deposit their spades every day with a particular old woman. But
one day they deposited them with one of themselves. Hearing
the sounds of a wedding, he went out and entrusted them to that
old woman. Between his going and returning, their spades were
stolen, and when he came before Rab, he declared him not liable.
Now, those wheo saw this thought that it was because if a bailee
entrusts [the bailment] to another bailee he is free [from habilicy];
but that is not so: there it was different, seeing that every day they
themselves used to deposit [their spades] with that old woman.

Now, R. Ammi was sitting and recounting this discussion, where-
upon R. Abba b. Memel raised an objection before him: 1F A MAN
HIRES A COW FROM HIS NEIGHBOUR, LENDS IT TO ANOTHER,
AND IT DIES A NATURAL DEATH, THE HIRER MUST SWEAR
THAT IT DIED NATURALLY, AND THE BORROWER MUST
paY THE HIRER. But if this [sc. R. Johanan's ruling] be correct,
let him [the owner] say to him, ‘It is not my desire that my bailment
should be in the hands of another person'!—He replied: The
circumstances here are that the owner authorised him to lend it.
If so, he ought to pay the owner! '—It means that he said to him,
"At your discretion’.

Figure 17: Baba Meizia 36a, The Babylonian Talmud, edited by Isadore
Epstien, Soncino Press (London, 1935-48),
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Ravasaid: the Halachah is, a bailee who transfers
to another bailee is liable. Not only a paid
bailee who transfers to an unpaid bailee, thereby
diminishing its safe-keeping, but even an un-
paid bailee who transfers to a paid bailee is
liable. What is the reason: For he may say to
him: You are worthy of trust to me, on oath;
the other is not worthy of trust to me, on oath.

Rava is then reported as saying that the Halachah
follows R. Johanan, and, like Abaye, he adds that it
would make no difference whether the first bailee
was a paid one and the other an unpaid one or vice
versa; his mere transfer of the object to a person
whom the bailor may not trust makes him absolutely
liable. The final clause of Rava’s reasoning is, how-
ever, different from Abaye’s. With Rava, the bailor
may say to the first bailee: You I believe on your
oath but not another one. With Abaye, he says: I
do not wish my object to be deposited with another
one. On the face of it, both wordings convey the
samne idea, that the bailor is presumed to trust only
the bailee of his own choice and the transfer therefore
constitutes a breach of trust.

Figure 18: Baba Metzia 36b, The El-Am Talmud, edited by E.Z, Ehrman
(Tel Aviv, 1969).
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Yerushalmi Baba Mesia 3:1-2

3:2 ({In Leiden MS and editio princeps: 3:3}

[A] He who rents a cow from his fellow, and then lent it to someone
else,

[Bl and it died of natural causes—

[C}] let the one who rented it take an oath that it died of natural
causes,

[D] and the one who borrowed it then pays compensation to the one
who rented ir.

[E] Said R. Yosé, “How should this one do business with his fel-
low’s cow?

[F1 “Bur [the funds paid for] the cow are to be returned to the
owner.”

[I.A] Now does the [one who rented the cow] have the right to lend
it out [to someone else, without the owner’s knowledge and
consent]?

[B] And has not R. Hiyya taught as follows:

[C] One who borrows has no right to lend out,
[D] and one who rents has no right to rent out,
[E] and one who borrows has no right to rent out,
[F] and one who rents has no right to lend out,

[G] And the one with whom these things are left as a bailment has
no right to leave them as a bailment with someone else,

[H] wunless the householder [who owns the objects] has given him
permission to do so [T. B.M. 3:1).

(Il R.Lain the name of R. Yannai: “[The present rule) applies to a
case in which one has given him the right to rent it out.”

[J1 [What follows is pertinent only to M. Ket. 9:4:] And the pres-
ent rule applies to a case in which one gave him the right to set
up a guardian. {This matter is explained in its own context.]

Figure 19: Baba Mesia 3:2, The Talmud of the Land of Israel, translated by
Jacob Neusner (Chicago, 1984).
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CHAPTER THREE

36A — 36B

TRANSLATION AND COMMENTARY

KpN “3 ] 3’0y 'Raml bar Hama raised another
objection to Rabbi Yohanan's nuling from a Mishnah
{below, 42a): “If someone deposited money with
another person, and the bailee bundled it up and
threw it over his shoulder, and
on his way home the money
was lost, “or if the bailee gave
the money to his minor son or
daughter to look after, and
locked the door in front of them
inadequately, *in either case the
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LITERAL TRANSLATION
"Rami bar Hama raised an abjection: “Someone
who deposits money with his fellow, [if] he bundled
it up and threw it behind him, ?jor) gave it to his
minor son or daughter and locked fthe docy] in frong
of them inadequately, *he is
liable, since he did not safe-
guard it in the manner of
bailees” *The reason is that
fthey were} minars, Sbut [if
they were] adults, he is exempt.
Swhy? "Let him say to him: “]

byx nivp

bailee is Liable if the money was Xnyp! o DR 73 do not wish that my deposit
lost or stolen, since he was oY . B ;' :l""" should be in the hands of
negligent and did not look afier Mve N l?"h":‘.‘ Ka® e another jperson).”

it in the manner expected of  JUEY :FI’!? KR’ ?IKBK®  *Rava said: Whoever deposits,

bailees.”” *From the second
case, Rami bar Hama makes
the following deduction: The
reason the bailee is liable is
because he was negligent in
entrusting the deposit to his
children, and this negligence
stems from the fact that they were minors. *But if they
had been adulis, he would have been exempt —
presurnably because he fulfilled his duty by handing
over the deposil to a compelent person. “But why?
asks Rami bar Hama, 'Sutely the depositor can say
to him, in the words of Rabbi Yohanan: *T did not wish
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[36B] deposits on the assump-
tion fthat it may be given to) his
the bailee’s] wife and sons.

*The Neharde'ans say: It is also

_'1'1P57_3 precise,
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my deposit to be in the hands of another person. You acted negligenily in entrusting the money to your adult
children" Thus the inference drawn by Rami bar Hama from this Mishnah appears to coniradict the ruling
of Rabbi Yohanan, and it would seem that the Halakhah is not in accordance with it,

K37 "k ®Rava said in reply: No objection can he raised from this case, as it is clear that whoever deposits

[36B] something with a bailee does so on the assumption that the bailee may give the deposit to his wife and
sons {or safekeeping, rather than look after it himsell the entire fime. Thus, according to Rava, this Mishnah
poses no contradiction to the ruling of Rabbi Yohanan, because even Rabbi Yohanan would agree that in
circumstances such as those described in the Mishnah, a bailee who hands over a deposit to another bailee
is exempt.

*¥T17] T °The Neharde‘ans say: Not only does the Mishnah not contradict the ruling of Rabbi Yohanan,
it in fact supports him? A precise analysis of the language of the Mishnah shows that it corresponds completely

NOTES

TR KW WP YK nyl YV Deposits on the
assumption that it may be given to his wife and sons.
The baile¢ undoubtedly gives his own properly 1o his wife

and children for safekeeping. Hence, there is no reasan to
expect him to be stricter about the depositor's property than
about his own (Rebbeau Hanoneh.

HALAKHAH

YHNE? TPwom [NY If he bundied it up and threw it
over his shoulder. “If a bailee has to take a deposit of
money with him while traveling he must bundle it up and
held it in his hands, or tie it in front of him where he can
see it. If he does not do so, he is liable even if the money
was lost under circumstances beyond his control, since the
loss was caused by his initial negligence.” (Shuthan Arukh,
Hoshen Mishpat 292:20)

TRRR K WP ingk Ny Y¥ Depositing on the

assumption that the deposit may be given to the bailee’s
wife and children. “Anyone who depesits an abject expects
the bailee to give it to his wife or 10 other adult members
of his household for safekeeping. But if the bailee gives it ta
a minor, éven his own Son, or to his non-Jewish {Sma) slave,
or lo family members who do not tive with him and are not
dependent on him [or suppert, it is a5 though he gave it to
a stranger, Hence, if the deposit is damaged in such
circumstances, the bailee is liable ™ (Ibid, 291:21)

BACKGROUND
TNEY PR Y He
bundled it up and threw it
bekind him. Colns were usu-
ally kept in a_purse (73} or
tied together in a cloth. The
purse or pouch was generalty
hung from a person’s beft in
front of him, so that it coutd
be kepl in view. i the purse
was alkowed to hang over a
person's shoulder, this In-
dicated that It was not prop-
ey tended, for it might
become delached from  his
belt, or thizves might snatch
i,

‘DY Minors. Minor children
lgirls younger than iwelve,
boys younger than ihineen)
are nol fegarded as mentally
competent in most areas of
the Halakhah. Therefore, even
according to the opinfon that
anyone mentally competent
may be a bailce, children are
not inchuded.

nRR KA meige vn
And he locked the door in
front of them inadequately. -
There is a detailed discussion
below {423} of the proper way
to look aher money. If the
money is kept in a closed
building, the children cannot
lose it while it is in the house.
But this onty cblains when
the building is locked — when
the children cannot leave or
take the money aut, and na
ane clse can enter and steat
it. Bul when the huilding is
not propery locked, and the
children can go cut or open
the doors, this means that the
money has been left with
sameone who is not Hal-
akhically competient, which is
criménal negligence, and the
bailee must pay If the moncy
is lost or stolen.

TR SR DY Yy On the
mssumptlon that it may be
given to the bailee's wite
and sons. Usually, when
someone deposits an aricle
with the head of a tamily, he
assumes that ihe bailes will
nat ¢enceal the aricle from
his family and that they oo
will particlpate in  tooking
afer it Hence It & as if he had
entrusted the anicle ta gvery
member of the bailee's family,
and he anly demands that the
bailee leave the article in the
care of sameone ¢ompetent
to look after it




I Mishnah and Talmud

Talmud Bavli is the Artscroll translation of the Babylonian
Talmud. The work contains the traditional talmudic folios with
translation and notes on facing pages. To date, fourteen volumes
have been published. Those of general legal interest are Makkot,
Kiddushin, and Baba Metzia parts I and I1.

G. New Hebrew Editions of the Talmud

Talmud Bavli, Steinsalz Edition. In this monumental edition of
the Talmud, the text is vocalized, punctuated, explained, and
translated into modern Hebrew by R. Adin Steinsaltz. Although
quite a few tractates have been published, to date, of the order
Nezikin, only Sanhedrin and Baba Metzia have appeared.

A page of this edition is reproduced here (Figure 21). The talmudic
discussion is divided into paragraphs. On the inside margin of
each page, we find Rashi’s commentary, and on the outside, a
running translation and explanation of the text of the 7almud. The
Tosafot appear on the inside margin under Rashi’s commentary.
The section Iyyurim (Excursus) found at the bottom of the page
is a collection of additional explanations selected from talmudic
commentators. Orah haHalakhah (The Way of the Law), the other
section located at the bottom, lists relevant legal decisions culled
from the codes. Unlike the Ein Mishpat of the standard edition
of the Talmud, the Orah haHalakhah not only provides reference
to rulings, but also quotes them.

There are several other editions of the Talmud with a Hebrew
translation and explanations or commentary.

55
4 Figure 20 Baba Me:tzia 36b, The Talmud, the Steinzaltz Edition (New York, 1990).



CHAPTER ONE: SOURCES

H. Sages of the Mishnah and Talmud
(arranged according to generations)

a. Tanna’im
(Sages of the Mishnah, 40-200 C.E.}

40-80 Rabban Yohanan ben Zakkaji; Rabban Shimon
ben Gamli'el; Rabban Gamli’el the Elder

80-110 Rabban Gamli’el of Yavneh; Rabbi Eliezer; Rabbi
Yehoshua

110-135 Rabbi Akiva; Rabbi Tarfon; Rabbi Yishma'’el;
Rabbi Elazar ben Azariah; Rabbi Yosi haGelili

135-170 Rabbi Me'ir; Rabbi Yehudah; Rabbi Shimon;
Rabban Shimon ben Gamli’el; Rabbi Shimon bar
Yohai; Rabbi Yosi; Rabbi Elazar

170-200 Rabbi Yehudah haNasi (redactor of the Mishnah)

b. Transitional Period
(Sages active at the close of the mishnaic period and the opening
of the talmudic period)

Rabbi Hiyya; Bar Kapara; Levi

c. Amora’im
(Sages of the Talmud, 220-500)

Land of Israel Babylonia
220-250 Rabbi Hanina; Rabbi Rav; Shemu’el

Oshayah; Rabbi Yehoshua

ben Levi
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250-290

290-320

320-350

350-375

375425

425-460

460-500

Il. Mishnah and Talmud

Land of Israel

Rabbi Yohanan;
Reish Lakish

Rabbi Ami; Rabbi Asi;
Rabbi Zeira; Rabbi Elazar
ben Pedat; Rabbi Avahu
Rabbi Yonah; Rabbi Yosi;
Rabbi Yirmiyah

Rabbi Mana; Rabbi Yosi
beRabbi Bon

57

Babylonia

Rav Huna; Rav Yehudah

Rabbah; Rav Yosef; Rav
Hisda; Rav Sheshet; Rav
Nahman bar Ya’akov; Ula

Abayei; Rava; Rav Nahman
bar Yitzhak; Rami bar
Hama

Rav Papa; Rav Huna
bereih deRav Yehoshua;
Rav Zevid

Rav Ashi; Ravina;
Ameimar; Mar Zutra

Mar bar Rav Ashi; Rav Idi
bar Avin

Ravina the latter; Rabbi
Yosi
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ITII. GEONIC LITERATURE

Very few works remain from the period of the Geonim (sing.
Gaon). The Geonim were heads of the Babylonian Academies
from the seventh through the tenth centuries C.E. Most of the
Geonic commentaries on the Talmud have been lost, while the
works that have survived are primarily collections of laws and
responsa.

Hualakhot Pesukot of Rav Yehudai Gaon, one such collection
of laws, follows the order of the Talmud but omits the talmudic
dialogue.

She’iltot of Rav Ahai Gaon presents legal decisions arranged
according to the order of the weekiy Torah reading. So, for
instance, the laws of bailees are treated in She ilta (question) no.
20, which is keyed to Jacob’s rejoinder to Laban in Genesis (31:40)
regarding the manner of his guarding Laban’s flock: ‘Thus I was:
in the day drought consumed me, and the frost by night; and my
sleep fled from mine eyes.” Rav Ahai Gaon discusses the scope
of the paid bailee’s responsibilities against the background of this
VETSe.

Legal compendiums arranged according to subject were also
written during the Geonic period. Among these are the writings of
Rav Shemu’el ben Hofni, head of the academy at Sura, and those
of his son-in-law, Rav Hai, head of the academy at Pumpedita. Rav
Shemu’el ben Hofni’s legal writings include works on partnership,
pledges, gifts, and guarantee law. Rav Hai’ best known work is
on commercial transactions.

Hundreds of Geonic responsa have been compiled in various
collections (on responsa literature, see pp. 82 and 100 below), and Geonic
commentaries to the Talmud as well as responsa have been collected
and arranged according to the order of the Talmud by B. M.
Levine in his Otzar haGeonim in twelve volumes (reaching to Baba
Metzia). Many Geonic responsa were also discovered by Solomon
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<« Figure 21: Baba Metzia 36b, Talmud Bavii, edited by R. Adin Steinsaltz
(Jerusalem, 1980).



CHAPTER ONE: SOURCES

Schechter in the Cairo Genizah — a repository for disused sacred
books and ritual articles — at the end of the last century. These
formed the basis of Louis Ginzberg’s important Geonica (see Figure
22).

GEONIC RESPONSA

5 [502]. An agent was sent to Egypt to purchase
merchandise. On his journcy he was attacked by brigands,
who threntened his life. To save himsell he showed the
highwaymen where his employer's moncy was hidden,
He now contended that he was not called upon to make
good the loss, since, in any case, cven if he had sacrificed
his lifo, the monty would have fallen into the hands of
Liis assailants. The Gaon supports him in this contention,
provided he can prove by means of witnesses, or will
asseverate by means cf an oath, that his supposition is
correet, that the brigands would in any case bave found
the money.

6 [503]. The Gaon decides that & debtor may foree his
creditor, who holds a promissory note against him, to take
an oath that he has not paid up his indebiedness, as he
himself maointaing he has done; and this right belongs to
him even though the creditor is willing to waive his alleged
claim, if only the debtor will take the oath. There ean
be no doubt that this Responsum is the same as that
quoted in a Responsum addressed to Hai (mhn nnen, 136),
where it is aseribed to Natronat Gaon.

7 [504]. To this very day, the Gaon says, priests are
under the obligation to avoid defilement. It is very
probable that this Responsum is merely an extract from
o much longer one found in the collection nhx mwn, 55, also
attributed to Natronai Gaon. Comp. p”3, 4.

Figure 22: Geonic responsum from the Cairo Genizah, Louis Ginszberg,
Geonica (New York, 1909), Voi 11, p. 144,
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IV. HALAKHIC LITERATURE

Halakhic literature after the period of the Talmud and
Geonim includes codes, halakhic glosses (pesakim), responsa
literature, and court decisions (for information on halakhic Midrash,
and commentaries on the Mishnah and Talmud, see pp. 23, 35, 46, above).
These works are traditionally divided into two historical periods:
those produced by the Earlier Authorities {(Rishonim), prior to
the expulsion from Spain at the end of the fifteenth century, and
those by the Later Authorities (Aharonim), from then until the
present.

A. Codes

1. Mishneh Torah

Mishneh Torah, by Maimonides (1135-1204, Spain and Egypt), is
a comprehensive code covering all of Jewish law, including laws
applicable only to the Tempie, its sacrifices, and ritual purity. It
is also known by the name Yad haHazakah (The Sirong Hand).
Mishneh Torah is written in extremely clear Hebrew, but cites no
sources for its rulings.

Rather than following the order of the Talmud, the Mishneh

Torah is organized by topic into fourteen volumes:

Volume 1: Sefer haMada (The Book of Knowledge) deals with the
foundations of faith.

Volume 2: Sefer Ahavah (The Book of Love) deals with prayer.

Volume 3: Sefer Zemanim (The Book of Occasions) deals with the
Sabbath and festivals.

Volume 4: Sefer Nashim (The Book of Women) deals with
marriage, divorce, and personal status.

Volume 5: Sefer Kedushah (The Book of Holiness) deals with
forbidden sexual relationships, dietary laws, and ritual
slaughter.
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Volume 6: Sefer Hafla'ah (The Book of Asseveration) deals with
vows, oaths, and Nazirites.

Volume 7: Sefer Zeraim (The Book of Agriculture) deals with
tithes, sabbatical years, and jubilees.

Volume 8: Sefer Avodah (The Book of Temple Service) deals with
the laws of the Temple,

Volume 9: Sefer Korbanot (The Book of Offerings) deals with the
laws of sacrifices.

Volume 10: Sefer Taharah (The Book of Cleanness) deals with the
laws of ritual purity and ritual baths.

Volume 11: Sefer Nezikin (The Book of Torts) deals with property
damage, theft, and robbery.

Volume 12: Sefer Kinyan (The Book of Acquisition) deais with
partnerships and the transfer of property.

Volume 13: Sefer Mishpatim (The Book of Civil Laws) deals with
loans and leasing.

Volume 14: Sefer Shofetim (The Book of Judges) deals with the
judicial system.

Each book is divided into sections known as Hilkhot..., i.e., Laws
of.... So, for instance, the Book of Torts contains, inter alia, Laws
of Property Damage and Laws of Robbery and Loss. The sections
are further subdivided into chapters and numbered paragraphs.
Each paragraph is known as a halakhah or ‘law,” and the work
contains a total of 14,909 such halakhot.

Five of the Afishneh Torah's fourteen books are of general legal
interest. These are the books of Women, Torts, Acquisition, Civil
Laws, and Judges. Here we show a schematic representation of
the arrangement of Mishneh Torah, listing the laws included in
the five books of general legal interest (see Figure 23).

A page of the standard edition of Mishneh Torah is reproduced
below (Figure 24). The passage shown deals with a bailee who has
entrusted his charge to another (M.T., Laws of Leasing 1:4).

Mishneh Torah remained for many generations the final authority
on Jewish law, and many communities accepted it as the sole guide
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Mishneh Torah (Code of Maimonides)

E BOOKS
Lavws Knowledge (Mada)

Love (dhaval)
Occasions {Zemanim)
Women (Nashim)
Holiness (Kedushah)
Asseveration (Hafla ah)

Lawy of Marriage

Laws of Divorce

Laws of Levirate Marriage and Releass
Laws of Virgins

Laws of the Errant Wife

Agriculture (Zera im)

Temple Service (Avodah)
Offerings (Korbanon
Cleanness { Taharah)

Torts (Nezikin)

Laws of Propeny Damage

Laws of Theft

Laws of Robbery and Loss
Laws of Assault and Battery

Acquisition (Kinyan)

Civil Laws (Mishpatim)

Laws of Murder and Preservation of Life

Judges (Shaferim)

Laws of Sale
Laws of Transfer of Property
Laws of Neighbors

Laws of the Sanhedrin
Laws of Testimony
Laws of Rebels

Laws of Agents and Partners Laws of Moumning

Laws of Siaves Laws of Kings and their Wars

Laws of Hiring

Laws of Loan and Deposit

Laws of Lender and Borrower
Laws of Plaintiff and Defendant

Laws of Inheritance

Figure 23: Diagram of Mishneh Torah showing division into books and
halakhot.
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Mishneh Torah, with traditional commentaries:

Maggid Mishneh, Kesef Mishneh. Lehem Mishneh, and others.



IV. Halakhic Literature

for legal decisions. Even today, despite the existence of a number
of more recent codes (see below), Maimonides’ work remains the
classic codex of Jewish law.

References to Mishneh Torah are typically introduced by the
name Maimonides, by Maimonides’ Hebrew acronym Rambam,
or by the abbreviation M.T. The particular book of Mishneh
Torakh is normally omitted; thus the reference continues with the
particular subsection — Laws of... in English, or Hilkhot... in
Hebrew — followed by two numbers referring to the chapter and
law. So, for instance, ‘Maimonides, Hilkhot Sekhirut (Laws of
Leasing), chapter 2, halakhak 1. Both ‘Maimonides’ and the word
Hilkhot (Laws of) may also be omitted when writing in English and
replaced by the initials M. T. (Mishneh Torah). Hence, the shortest
method of English annotation: M.T., Sekhirut 1:2. As we have
seen (p. 47 above), Ein Mishpat would annotate the same reference
as: ‘Maimonides, chapter 1 of Hilkhot Sekhirut, halakhah 2.’

Encyclopedia Hilkhatit Hasdei David, by A. D. Slotki and M.
Klapholtz, is an alphabetical index to both Mishneh Torah and
Shulhan Arukh (on Shulhan Arukh, see below).

A new edition of Mishneh Torah, edited by Z. Preisler, also
contains an alphabetical index.

Commentary on Mishneh Torah
Maimonides’ Mishneh Torah stimulated an extensive range of
commentary. Principally, Maimonides’ decision not to cite the
sources for his rulings led subsequent scholars to supply these
and explain Maimonides’ use of them. Others wrote of their
reservations regarding certain of Maimonides’ decisions. Some of
these commentaries are printed, in standard editions of Mishneh
Torah, alongside the ruling to which they apply. They are known
by the colorful Hebrew expression nose'ei kelim — arms bearers
{see Figure 24).

Hasagot haRabad. Most relentless of Maimonides® critics is
R. Avraham ben David (1120-1198) of Posquieres, Provence,
known by the acronym Rabad. Rabad was a contemporary of
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Maimonides. His gloss is printed as insets in the text of Mishneh
Torah. These comments generally open with the abbreviation x”x,
which stands for Amar Avraham (Avraham has said). Rabad does
not comment on every kalakhah, and where no comment appears,
he is presumed to agree with the ruling of Maimonides.

Hagahot Maimoniot was written by R. Me’ir haKohen (late 13th-
early 14th century) and appends to Maimonides’ rulings those of
the authorities of France and Germany.

Migdal Oz, by R. Shemtov ibn Gaon (14th century) of Spain,
cites the talmudic sources for Maimonides® rulings.

Mayggid Mishneh, by R. Vidal of Tolosa, Spain (14th century),
covers only six of the fourteen books of Mishneh Torah (three
of them, Nezikin, Kinyan, and Mishpatim, relate to civil law).
It explains rulings, lists sources, and defends Maimonides® views
against the objections of Rabad.

Kesef Mishneh was written by R. Yosef Karo (16th century) of
Spain, Turkey, and Eretz Isracl. R. Karo is best known as the
author of the authoritative code Shulhan Arukh (see below). In his
commentary on Mishneh Torah, he too cites sources and defends
Maimonides’ rulings.

Also of note are Lehem Mishneh, by R. Avraham di Boton (1545-
1588) of Salonika, and Mishneh laMelekh, by R. Yehudah Rosanes
(1657-1727) of Turkey.

These commentaries are cited according to the particular
halakhah to which they refer, thus: Maggid Mishneh, Sekhirut (i.e.,
Laws of Hiring), chapter 12, halakhah 2 (or simply, 12:2); or
Rabad, Sekhirut, 2:12.

Rambam ladm, published by Mossad Harav Kook, is a modern
punctuated and vocalized edition of the Mishneh Torah. It contains
extensive explanation and is the work of a team of scholars.

haRambam vehaHok biMedinat Yisrael (Maimonides and the
Law in Israel) is a compendium of laws taken from Maimonides’
Mishneh Torah and organized by Nahum Rakover, according to
corresponding Israeli legislation.

66



IV. Halakhic Literature

English Translation

An English translation of Mishneh Toroh, edited by Julian
Obermann, has been published by Yale University Press under the
title, The Code of Maimonides. Here we show a passage relevant
to the law of bailees (see Figure 25), Volume 28 of the series is
an introduction by Isadore Twersky (fntroduction to the Code of
Maimonides, 1980).

2. Tur
The Tur, by R. Ya’akov ben Asher (1270-1340, Spain), was written
about a hundred years after the code of Maimonides. It differs
from Mishneh Torah in four important respects:

i. The organization of subjects is different.

ii. It does not deal with laws applicable only to the Temple,
sacrifices, and ritual purity.

iii. The formulation of laws is not uniform, but rather follows
the original sources.

iv. It recounts disputes among authorities, and concludes with a
ruling.

The work 1s divided into four volumes, each one known as a tur or
column, the entire work being known as the Arba’ah Turim, the
Four Columns:

Orah Hayim (OH) decals with the individual’s ritual obligations
on weckdays, sabbaths, and festivals.

Yoreh De’ah (YD) deals with the dietary laws, mourning, family
purity, and a number of other areas.

Even haEzer (EH) deals with marriage, divorce, and personal
status.

Hoshen Mishpat (HM) deals with commercial transactions, torts
and court procedure.

Of the four turim, Even haFzer, Hoshen Mishpat, and a small
portion of Yoreh De’ah deal with topics of general legal interest.

Each tur is divided into chapters (simanim; sing. siman) and
paragraphs (se ifim; sing. sa if). The chapters are grouped topically
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HIRING

4. Every bailee who was negligent at the beginning, though in
the end a loss occurred through force, is liable, as hereinafter
stated.

The commodatary is not permitted to lend to others the object
lent to him. Even if he borrowed a scroll of the Law, the reading
of which is a pious deed, he must not lend it to another. Similarly,
the hirer is not permitted to let to another even if the object hired
be a scroll of the Law, for the bailor may say to him, “I do not
wish to have my property entrusted to another.”

However, if the bailee in transgression of this precept delivered
the object bailed to a second baiice, and witnesses testify that the
second bailee kept the object after the manner of bailees bue that it
was lost through force, the first bailee is quir, since there is testi-
mony that the loss occurred through force. But if there are no
witnesses, the first bailee is liable to compensate the owner be-
cause it was he who delivered it over to the second bailee. He
rnay, however, sue the second bailee.

Even if the first bailee kept the object gratuitously but delivered
it over to a bailee for hire, he is liable, since the owner may say to
him, “It is your oath that I relied on and not the oath of the other
man.” But if the owner was wont to entrust the said object to the
keeping of the second bailee, the first bailee is quit since he may
justly say to the owner, “This object, which you deposited with |-
me, or lent to me, is one that you have recently been wont to
deposit with the man with whom I deposited it”; provided, how-
ever, that the standard of care required by law was not lowered by
the change of bailees.

What is meant by Jowering the standard of care? Where the
object had been bailed to him for hire and he bailed it to the
second bailee gratnitously, or where it had been lent to him and
he bailed it to the second bailee for hire. Since the standard of
care was lowered, it is negligence per se, and he must pay.

Figure 25: Laws of Hiring, 1:4, Yale Judaica Series: The Code of Maimonides,
The Book of Civil Laws, edited by Julian Oberman, et al. (New Haven, 1968).

68



1V. Halakhic Literature

into sections such as Laws of Judges and Laws of Witnesses;
section titles, however, are not used in citation. References are
thus cited by the name Tur followed by the volume abbreviation
and numbers noting chapter and paragraph (siman and sa’if). So,
for example, ‘Tur HM 282:1,” refers to chapter 282, paragraph 1
of the volume entitled Hoshen Mishpat (for the sake of clarity it
should be reiterated that the word fur is not only the commonly
used name of the entire work, but is also used as the equivalent to
the English word volume). The excerpt shown here (see Figure 26) is
taken from the Laws of Bailees section of the Tur Hoshen Mishpat,
291:7. It deals with the duty of the bailee to exercise proper care
for the deposit, and rules that a bailee who does not, assumes
liability even in case of force majeure (onsin). The ruling is based
upon the talmudic principle that negligence occasions liability for
Jforces majeures — which are otherwise exempt (1ehilato bifshi'ah
vesofo be'ones, hayyav;, Baba Metzia 42a).
No English translation of the Tur has yet been published.

Commentary on the Tur

The Tur also gave rise to an extensive literature of commentary.
The classic commentaries were written during the sixteenth century.
Best known among these are:

Beit Yosef, by R. Yosef Karo, author of Kesef Mishneh on
Mishneh Torah (see above) and Shulhan Arukh (see below). Beit
Yosef is a work of impressive dimensions that served as the basis
for R. Karo’s shorter and more accessible Shulhan Arukh. 1t goes
beyond the bounds of commentary, citing and discussing a wide
range of rulings by earlier halakhic authorities (Rishonim), and
giving R. Karo’s own ruling.

Darkhei Moshe, by R. Moshe Isserles (1525-1572; also known
by the acronym Rema)} of Poland. Rema later composed the
Mapah, a gloss on Shulhan Arukh (see below). His Darkhei
Moshe supplements the Tur with Ashkenazi (French, German, and
Polish) decisions and customs, in accordance with which Rema
makes his own ruling.

Bayit Hadash (also known by the acronym Bah), by R. Yo'el
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IV. Halakhic Literature

Sirkis of Poland. Bah analyzes each ruling of the Tur according
to its sources.

Derishah and Perishah, by R. Yehoshua Falk haKohen (1555-
1614) of Poland. This commentary consists of two parts.
Perishah explains the laws of the Tur, and Derishah cites sources
supporting these explanations.

All four commentaries appear in standard editions of the Tur.
Beit Yosef and Bayit Hadash frame the text, Beit Yosef on the
inner column and Bayit Hadash on the outer. Darkhei Moshe is
printed below these, and Derishah and Perishah below Darkhei
Moshe, Derishah on the outer side and Perishah on the inner.

In citing any of these, the name of the commentary is appended
to the location in the Twur, thus, Bayit Hadash (or Bah), Tur HM
291.7 (since these commentaries are found only on the Tur, the
name Tur is occasionally omitted: Bayit Hadash, HM 291:7).

3. Shulhan Arukh

Shuthan Arukh, (Set Table) was written in Safad (Eretz Israel) by
R. Yosef Karo (1488-1575) some 200 years after publication of the
Tur. Tt is universally accepted as the authoritative code of Jewish
law. It follows the organizational scheme of the Tur, retaining the
same four volumes and the same chapter headings and numbers.
The style, by contrast, is similar to that of Mishneh Torah—concise
authoritative summaries of the law with no citation of sources.

Since Shulhan Arukh is organized exactly like the Tur, citation
is the same, except that the volume name, chapter, and paragraph
numbers are preceded by the title Shulhan Arukh or the
abbreviation Sh, Ar. (in Hebrew, ¥"w). Thus: Sh. Ar. HM 391:17.
When only the volume name is supplied (e.g., HM 391:17),
reference is understood to be to Shulthan Arukh.

R. Moshe Isserles (Rema), author of Darkhei Moshe on the Tur,
wrote a gloss on Shulhan Arukh, which he called Mapah (Table
Cloth). It is also known as Hagahot haRema, Comments of Rema.
Whereas the rulings of Shulhan Arukh reflect Jewish law mainly
as practiced in Sefardi communities (Spain, North Africa), the
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« Figure 26: Tur, Hoshen Mishpar, 291:7.



CHAPTER ONE: SOCURCES

Mapah rules in accordance with the opinions of Ashkenazi (French,
German, Polish) scholars, where they differ from R. Karo’s
conclusions. In standard editions, Rema’s comments, printed in a
special typeface known as Rashi script, are interspersed through
the actual text of Shulhan Arukh, which is printed in regular block
letters. The comments of Rema are often introduced by the word
hagah (n7an-—note). Where Rema does not comment on R. Karo’s
formulation, it is presumed that he concurs, This combination of
the rulings of the sages of both Ashkenazi and Sefardi schools has
enabled Shulhan Arukh to become the authoritative code for the
entire Jewish people (Figure 27 shows a page of Shulhan Arukh taken
from HM 291:26).

A section of Hoshen Mishpat has been translated in The
Traditional Law of Sale, by 5. Passamaneck.

Commentary on Shulhan Arukh
Like the previous codes, Shulhan Arukh has generated a large
body of commentary and criticism, some dealing systematically
and in detail with the entire work, others covering only part. These
commentaries too are referred to as nose'ei kelim (arms bearers).

Be’er haGolah, compiled by R. Moshe Rivkes (17th century),
catalogues the sources of the Shulhan Arukh’s rulings and is
printed on the upper outside corner of each page. It is keyed to the
text by small superscript letters that appear next to the relevant
paragraph. The passage of Be'er haGolah reproduced here (Figure
27) explains that R. Karo’s ruling in HM 291:26, that a bailee
who has entrusted his charge to another becomes liable, is based
upon the talmudic discussion found in Baba Metzia 36a (which
appears in Figure 15). Be’er hagolah further explains that although,
as we have seen, the question of liability in this case is subject to
a disagreement in the passage cited, a final ruling on the matter
is issued by Rava on Baba Merzia 36b. Rava rules according to
the opinion of R. Yohanan.

Be'ur haGra, by R. Eliyahu of Viina (known as the Vilna Gaon),
is another work which cites sources for rulings of the Shu/han
Arukh. Its extreme brevity and extensive use of abbreviations
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Figure 27. Shulthan Arukh, Hoshen Mishpat 291:26. »
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CHAPTER ONE: SOURCES

render it somewhat difficult for the uninitiated and have given
rise in recent years to several super-commentaries.

The two most important commentaries on the portions of
Shulhan Arukh of general legal interest are Sefer Me'irat
Einayim and Siftei Kohen, These two works frame the text of
Shulhan Arukh, the former on the outside column, the latter on
the inside.

Sefer Me'irat Einayim, commmonly abbreviated as Sma (¥710), was
written by R. Yehoshua Falk haKohen, author of Derishah and
Perishah on the Tur (see above, p. 69). Sma corrects errors in the text
of Shulhan Arukh and explains differences of opinion between R.
Karo and Rema.

Siftei Kohen, abbreviated as Shakh (7"V), was written by R.
Shabtai haKohen (1621-1662) of Poland and complements the
commentary of Sma.

Turei Zahav, better known by the acronym Tez (1), by R. David
halevi of Poland (1586-67), is an extensive commentary on the
entire Shulhan Arukh that seeks to clarify, expand, and finalize
the rulings of Shulhar Arukh by referring to the works of later
authorities.

Ba’er Heitev offers a concise summary of the work of the above
commentators, It is actually two different commentaries. Ba'er
Heitev on Hoshen Mishpat was written by R. Zekhariah Mandel
(17th century), rabbi of Belz, Poland, while the commentary of the
same name on Even haFEzer was written by R, Yehudah Ashkenazi
of Poland (18th century) .

Two important glosses on Even haFzer ate Helkat Mehokek, by
R. Moshe Lima of Lithuania (1605-1658), and Beit Shemu’el, by
R. Shemu’el ben Uri Shraga Faivel of Poland (17th century).

Pit’hei Teshuveh, by R. Avraham Tzvi Hirsch Fisenstadt (1813-
1868), summarizes responsa relevant to the issues dealt with in
Shuthan Arukh.

All the above commentaries appear in standard editions alongside
the text of the Shufhan Arukh and are cited by noting the name of
the commentary before the volume name, chapter and paragraph
numbers of the passage to which they refer. Where the commentary
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IV. Halakhic Literature

is keyed by number to the text of the Shulhan Arukh, this number,
known in Hebrew as sa’if katan and abbreviated p”o, may appear
after the paragraph number or replace it.

Peri Megadim, an alphabetical index of topics in Hoshen
Mishpat and its commentaries, compiled by R. Shemu’l
Alexander, is printed at the front or back of Hoshen Mishpat.

Encyclopedia Hilkhatit Hasdei David is an alphabetical index to
both Shulhan Arukh and Mishneh Torah. It also lists the chapters
of Shulhan Arukh together with their parallels in Mishneh Torah.

A new one volume edition of Shulhan Arukh, without
commentaries but with several indices, has been edited by Z.
Preisler.

4. Arukh haShulhan

Arukh haShulhan, by R. Yehi’el Mikhel halevi Epstein (Russia;
late 19th century), is a recent code that follows the organization of
the Tur and Shulhan Arukh; it is divided into the same volumes
and uses the same chapter headings. 1t differs methodologically
from Shulhan Arukh, completed some 350 years earlier, in that
it explains the rationale and traces the development of rulings
from earliest sources to final decisions. It quotes a wide range
of authorities, considers rulings issued after the completion of
Shulhan Arukh, and determines which are to be followed in cases
of dispute. Citations are similar to those of the Tur or Shulhan
Arukh but are introduced by the title Arukh haShulhan, thus
Arukh haShulhan HM 291:12.

Arukh haShulhan HM 291:55 (see Figure 28) concerns a bailee
who has entrusted his charge to his wife and family, informing
them that it is a deposit delivered into his care. Should the family
members not exercise proper care and the property be damaged
as a result, the family members are liable. What, however, will
be the liability of the original bailee if the members of his family
are unable to pay the damages? Two opinions are cited, the first
holding that the bailee is liable, the second that he is exempt from
payment. Arukh haShulhan concludes that in practice the first
opinion is binding.
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IV. Halakhic Literature

B. Halakhic Glosses Following the Order of the Talmud

The previous chapter reviewed codes that are topically arranged.
Another type of halakhic literature consists of works which follow
the order of the Talmud, summarize its discussion, and delete
material not accepted as law, thereby furnishing a comprehensive
halakhic digest of the text.

1. Rif and Commentaries.

One of the first works of this type is that of R. Yitzhak Alfasi (1013-
1103), known by the acronym Rif, who lived in Fez, Morocco.
Rif cites the conclusion of talmudic discussions in their original
language, omitting the discussion itself. Rif often establishes the
halakhic ruling on many questions unresolved by the Sages of
the Talmud. He does not rule on matters applicable only to the
Temple, sacrifices, and ritual purity.

Rif’s broad use of the Jerusalem Talmud as a source for rulings,
ensured a central role for that work in all subsequent discussion.
The general principle which he established was to follow the
ruling of the Babylonian Talmud in all cases where the two
Talmudim conflict and to rely on the Jerusalem Talmud only in
cases upon which the Babylonian Talmud does not rule.

In standard editions of the Talmud, Rif is printed at the back of
each tractate. Since the text of Rifis also framed by commentaries
and similarly paginated (i.e., numbered according to folio and
side), it is easily confused with the text of the Talmud.

Rif is cited by reference to the relevant talmudic passage, or by
specifying the folio and side references in the standard text of
Rif. Thus, the same passage of Rif may be cited as Rif on Baba
Metzia 38b or Rif, Baba Metzia 19b.

Reproduced here (Figure 29) is folio 19b of Rif’s gloss on Baba
Merzia. The passage contains Rif’s ruling on the case of the bailee
who has transferred his charge to another. The Talmud records
two alternative reasons for the bailee’s liability in such a case.
The Amora Abayei attributes the bailee’s Lability to the owner’s
statement, ‘It is my desire that my object not be in the hands of
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IV. Halakhic Literature

another.” Rava, on the other hand, explains that liability stems
from the owner’s right to reject the oath of the third party: ’1
trust your oath, [ do not trust the second bailee’s oath.” The oath
mentioned is the ‘Bailee’s Qath,’ to the effect that he was not
negligent; the bailee is not exempt from liability unless he takes
this oath. Rif does not quote both views, and omits the original
dispute of Rav and Rabbi Yohanan on the lability of a bailee
who transfers his charge. He quotes only the statement of Rava.

Rif further ruies that when witnesses testify that the second
bailee has exercised proper care and that the property was lost in
consequence of a force majeure, the original bailee is not liable,
since in this case, there is no need for an oath from either bailee
to verify facts established by witnesses.

Rif stimulated much commentary, both explanatory and critical,
and several such works are printed in the standard editions.
Rif’s earliest critic was R. Zerahiah hal.evi Gerondi of Provence
(12th century; abbreviated as Rezah) who entitled his work Sefer
haMa'or. Rabad (R. Avraham ben David of Posquieres), who later
recorded his differences with Mishneh Torah as well (see above),
collected his objections to opinions of Rif in his Hasagot haRabad.
Nahmanides (see above, p. 18) also produced two separate works,
Mithamot haShem and Sefer haZekhut, on Rif’s gloss.

Among the explanatory commentators on Rif are R. Nissim
Gerondi (14th century), known by the acronym Ran, and R. Yosef
Havivah (15th century), both of Spain. The commentary of Ran
covers fourteen tractates and is printed with the text of Rif. R.
Havivah’s commentary, Nimukei Yosef, is printed with the text of
Rif to seven tractates not covered by Ran. Most of these are from
the order Nezikin.

2. Rosh and Commentaries

Another book of decisions that follows the order of the Babylonian
Talmud was written by R. Asher ben Yehi'el (14th century) who
was born in Germany and later moved to Spain. R. Asher is known
by the acronym Rosh. His work, Piskei haRosh (The Decisions of
Rosh), is based on Rif and was written about 200 years later.
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« Figure 29: Rif, Baba Meizia 19b with commentaries.



CHAPTER ONE: SOURCES

Like Rif, Rosh omits laws applicable only to the Temple,
sacrifices, and ritual purity. Unlike Rif, however, each decision of
Rosh is preceded by a thorough analysis of the talmudic discussion
and opinions of later authorities of both Ashkenazi and Sefardi
schools. Piskei haRosh is also printed at the back of standard
editions of the Tafmud. It follows the chapters of the Talmud and
is divided into paragraphs, so citations furnish the name of the
tractate, the chapter of the tractate, and the paragraph number
of Piskei haRosh, e.g., Rosh, Baba Meizia 3:1.

Three commentaries are printed together with Piskei haRosh:

Pilpula Harifta, by R. Yom Tov Lipman Heller (1579-1654) of
Prague. R. Heller wrote a comprehensive commentary on the
entire Piskei ha Rosh; Pilpula Harifta is the volume dealing with
the order MNezikin. R. Heller is best known for his commentary
Tosefot Yom Tov on the Mishnah (see above, p. 39).

Tiferet Shemu'el, a commentary on the entire Piskei haRosh by
R. Aharon Shemu’el Koidonover of Poland (1624-1676).

Korban Netanel, a commentary on Piskei haRosh to the orders
Mo’ed and Nashim, by R. Netanel Weil of Germany (1687-1769).

The passage of Piskei haRosh shown here (Figure 30) also deals
with the case of a bailee who has entrusted his charge to another.
Rosh comments that unless the third party is known to be trusted
by the owner of the property — even if the third party is known
to be more reliable and trustworthy than the original bailee — the
owner retains the right to reject the oath of the second bailee and
claim, ‘T am not forced to trust the oath of any person with whom
1 have no direct dealings.” In other words, the test of reliability is
subjective rather than objective.
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Figure 30: Piskei ha’Rosh, Baba Metzia 3:7-10. »
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CHAPTER ONE: SOURCES

C. Rabbinic Decisions

1. Responsa
Responsa literature constitutes one of the most important sources
of Jewish law.

Throughout Jewish history, as halakhic problems — both public
and private— arose, they were addressed to local rabbis. Questions
on which local scholars did not feel qualified to rule would
be referred to the leading scholars of the day. Such questions,
published along with the rulings issued, comprise the responsa
literature, known in Hebrew as sheelot uteshuvor {questions and
answers) and abbreviated as shut ("W).

There is no official procedure or format for addressing a question
to an authority. Questions may consist of a short summary of
the facts or a full review of all legal facets of the problem. The
questioner may himself suggest a solution and seek confirmation.
Replies will usually clarify the facts and the kalakhah, and conclude
with a decision.

The responsa literature has been central to the development of
Jewish law. The need to address real life situations and issue
practical rulings, forces respondents to establish the position of
Jewish law on the most timely and concrete issues.

Responsa literature as a literary and historical phenomenon
began in the middle of the Geonic period and continues to this
day. More than three thousand works containing over 300,000
responsa are known.

Some books of responsa are named simpiy for their author and
known by his full name or acronym. So, for instance, Teshuvot
haRambam, The Responsa of Maimonides, and Teshuvot
ha Rema, The Responsa of R. Moshe Isserles (Rema). Others are
given formal titles such as She'elot uTeshuvor Divrei Rivot, by R.
Yitzhak Adarbi, and She'elot uTeshuvot Noda biYehudah, by R.
Yehezkel Landau of Prague.

A few works of responsa have been translated into English. An
example is R. Meir of Rothenburg, by Irving Agus (see Figure 31).
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IV. Halakhic Literature

RESPONSA, R, MEIR OF ROTHENDURG

4. A trustee appointed by the father of the orphans is
not required to take an oath. However, some authorities
(Zitur) believe that when such a trustee has been removed
by court, because of witnesses testifying to his mismanagement
of the affairs of the orphans, he is required to take an oath.

Sources: Cr. 272; L. 239. Cf. Mord.' Gitt. 389; Pr. 592; L. 240.

708 (D)

9. B demanded that his mother return to him the books,
silver, and gold, that had belpnged to his father.

A. Until the widow take the required oath regarding her
ketubah, all the possessions of her deceased husband belong to the
orphans. The assurance by solemn hand-clasp that the widow
gave B that she retained nothing which had belonged to her
husband, is not sufficient. She must take the required oath
over the Scroll of the Law.

Sources: Cr. 213.

709

9. A deposited valuables with B for safekeeping. B, in
turn, deposited them with C. Is B to be held responsible for
them?

A. A bailee who redeposited with another, valuables that
had been entrusted to him, is responsible for them. However,
if A was in the habit of depositing valuables with C, B is not
to be held responsible for the valuables.

Sources: Mord. B. M. 271, Cf. Am II, 221; Moses Minz, Responsa 92; ibid.
167,

Figure 31: Responsum of Rabbi Me’ir (Maharam) of Rothenburg, Irving
Agus, Rabbi Meir of Rothenburg (Philadelphia, 1947), vol. I
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Most books of responsa are indexed, and many are indexed
by topic. A comprehensive card-catalogue of responsa arranged
according to the chapters of the Shulhan Arukh has been
compiled by Orzar haPosekim in Jerusalem. The index contains
approximately one million entries.

A most important aid to finding responsa on a given topic is
the Responsa Project of Bar Ilan University. The project has
computerized some 250 books of responsa which can be searched
for information on every conceivable topic.

(For further details on data bases and indices of the responsa literature, see
below, p. 100; concerning anthologies, see p, 113.)

2. Decisions of Israeli Rabbinic Courts

Parallel to current responsa literature, there is a growing body of
decisions of Israeli rabbinic courts. The rabbinic courts adjudicate
a variety of issues on the basis of Jewish law, and many of
their decisions are collected in Piskei Dinr Rabbaniyim, abbreviated
as PDR (1779). To date, fourteen volumes of decisions have
appeared on civil and administrative law, as well as on the law of
personal status. Indices to volumes 1-10 have also been published.
Decisions issued before the establishment of the State of Israel
are collected in Mivhar Piskei Din Rabbaniyim (Selected Rabbinic
Legal Decisions), edited by Z. Warhaftig.

On page 178 of the first volume, there appears a decision of the
Rabbinic Court of Tel Aviv which, inrer alia, suggests alternative
reasons for the opinion that the bailee who has entrusted his charge
to another is not liable if the sub-bailee is one whom the bailor
inherently authorizes.
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Chapter Two

MODERN SCHOLARSHIP






I. BOOKS AND STUDIES

The past twenty to thirty years have seen a tremendous increase in
the publication of works dealing with Jewish law. The following
are among the most notable:

Yesodei haMishpat halvri, by A. Gulak, deals with the main areas
of Jewish law: acquisition of property and monetary affairs, legal
obligations, laws of family and inheritance, and court procedure.

Dinei Mamonot, by R. Ezra Batzri, culls laws from Shulhan
Arukh and responsa on matters of property and civil procedure.
It is arranged according to subject matter.

haMishpat halvri, by M. Elon, deals with the foundations and
principles of Jewish law, the development of its legal institutions,
and its literary sources.

Sidrat Mehkarim uSkirot baMishpat halvri, treats specific issues
in Jewish law as they have arisen in the process of drafting Israeli
legislation. The monographs, published by the Israeli Ministry of
Justice, were prepared by S. Warhaftig and N. Rakover, Deputy
Attorney General of the State of Isracl. To date, sixty monographs
have appeared in this series. A List of the studies appears below.

Studies and Surveys in Jewish Law
Published by the Israeli Ministry of Justice

Property Relations Between Spouses
Penalty for Acts Tainted with Hlegality
Sources of the Principles of Copyright
Protection of Privacy

Rehabilitation of Criminals

nhRRN -
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Mistake and Misrepresentation in Contracts
Rescission for Breach of Contract

Contract in Favor of Third Party

‘Approbations’ of Books as a Source of Copyright

., On the Rule of Law

. A Chronological List of Sages of Halacha

. Informal Agreements

. Comments on the Labor Contract Bill

. Fair Dealing

. Restoration of Lost Property

. Consumer Protection

. Conditions in Contracts

. Lottery and Gambling Contracts

. Illegal Contracts

. Duress and Unduc Influence

. Uniform Contracts

. Offer and Acceptance in Coniracts

. Ostensible Contracts

. Enforcement of Contracts

. Market Overt

. Ecology

. Compensation for Breach of Contract

. Principles of Interpretation of Contracts

. Clerical Errors and Rectification

. Time and Place in Performance of Contracts

. Obligations of Joint Debtors

. Contracts Requiring Registration

. Contract for Services

. Set-off of Obligations

. Appropriation of Payments in the Case of Several Obligations
. Unfair Competition

. Bona Fides in Contracts

. Unfair Competition and the Public Interest

. Monopoly

. Protection of Wildlife

. Trade Practices

. Change in Value of Currency in Contracts

. Devaluation

. Unjust Enrichment

. Transacting Business with Another’s Property

. Agent who Receives Benelit in Consequence of Agency
. Legalism and Compromise Upon Change in Value of Currency
. Unforeseen Change in Value of Currency

. Effect of Change in Value of Currency upen Compensation {for Conversion
. Indemnity for Salvage of Property

. Indemnity for Rescue of a Person

. Compensation for Withholding Another’s Money
. Restraint of Trade

. Human Dignity

. Coercion in Conjugal Relations

, Testimony Under Oath

. Ethical Standards for Public Servants

. Law as a Universal Value — Law and the Noahides
, Violence in the Judicial Process

. State’s Witness
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1. Books and Studies

A variety of other studies on specific topics within the field of
Jewish law have appeared recently. Subjects of interest include
labor law, agency, the law of the state, contracts, commerce, and
civil procedure.

The following are among the most notable works appearing in
English:

The Main Institutions of Jewish Law, by the late Chief Rabbi
of Israel, Isaac Herzog, concentrates on the laws of acquisition
and obligation. Shown below (Figure 32) is a passage from chapter
XTIII, ‘Bailees and Bailments,” which surveys the legal principles
of bailment in Jewish law.

The Spirit of Jewish Law, by the American jurist G. Horowitz, is
an English language survey of Jewish law.

The Principles of Jewish Law, edited by M. Elon, is a more recent
collection of articles on Jewish law that appeared as entries in the
Encyclopedia Judaica.

Jewish Law and Decision-Making: A Study Through Time, by
A. Schreiber, analyzes the structures, operations, and decision-
making processes of Jewish law.

A Living Tree, by E. N. Dorff and A. Rosett, is a systematic and
thorough examination of the roots and growth of Jewish law.

Jewish Law: History, Sources, Principles, by M. Elon, a recently
published translation of haMishpat Halvri (see above, p. 87), is a
comprehensive overview of the origins and nature of Jewish law.

A number of English works compare Jewish law to other legal
systems.

Three Great Systems of Jurisprudence, by K. Kahana Kagan,
compares Jewish, Roman, and English law.

Jewish and Roman Law: A Comparative Study, by Boaz Cohen.

Jewish Jurisprudence: Its Sources and Modern Application, by E.
Quint and N. Hecht, deals with the composition and jurisdiction
of courts.
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CHAPTER TWO: MODERN SCHOLARSHIP

CLASSES OF BAILEES

The Mishnah distinguishes four classes or kinds of bailee:
(a) the gratuitous bailee—shomer hinam; (b) the borrower—
shoel; (c) the paid bailee—nosé sakhar; (d) the hirer—sokher.
The division is rather formal for, from the standpoint of
liability, (d) is identified by R. Meir with (a) and by R. Judah,
the latter’s contemporary and colleague, with (¢}, The final
law is in accordance with R. Judah. The division into the
three classes or types (a-c)} is nowhere questioned or disputed,
and this unanimity is sufficient evidence of its high antiquity:
(8) is expressly stated in the law of Moses, while () and (d)
are inferred from the Mosaic text.

Viewed from the aspect of the respective degrees of
liability, the division in the ascending scale is: (1) the
gratuitous bailee; (2) the paid bailee and the hirer; (3) the
borrower; that is (a), (¢} and (b-d). An old text cited in the
Palestinian Talmud (Shevuoth, VIII, 1) explains the scale
as follows: The borrower, because he takes from the lender
but gives nothing in return, is burdened with the highest
degree of liability. The paid bailee, since he not only takes
from the bailor but he also renders a service to the latter, his
liability is of a lower degree; the same applies to the hirer
who, on the onc hand, makes use of the property and, on
the other, pays for the hiring. The gratuitous bailee who
confers a benefit upon the bailor without any profit to himself
is the least liable of the four,

The source of these three varying degrees of liability, to
be presently defined, is traced to the Mosaic text, but there
is a divergence of conception as to the root-idea. According
to some post-Talmudic Authorities, the Mosaic law is based
upon the psychological consideration that each kind of bailee,
in view of the reasons stated above, tacitly contracts to be
liable to that extent. Others seem to think that the divine
law has laid down these rules because they are intrinsically
just, regardless of any psychological probing of the respective
intentions of the various bailees.

Figure 32: The Main Institutions of Jewish Law, by R. Isaac Herzog (London,
1936-1939).
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II. JOURNALS AND COLLECTIONS

Articles on Jewish law appear in a variety of publications. The
following are dedicated specificaily to Jewish law.

Dinei Yisrael. An annual edited by A. Kirschenbaum and
published by the law facuity of Tel Aviv University. It includes
articles in both Hebrew and English.

The Jewish Law Annual. An annual of Jewish law edited by B.
S. Jackson and published by the Jewish Law Association.

The National Jewish Law Review. The scholarly publication of
the National Jewish Law Students Network, The National Jewish
Law Review is devoted primarily to studies comparing Jewish law
with the Anglo-American system.

Jewish Law and Current Legal Problems, edited by N. Rakover,
records the proceedings of the First International Seminar on the
Sources of Contemporary Law, incorporating twenty essays on
topics of general legal interest.

The proceedings of the Second International Seminar on the
Sources of Contemporary Law, on the theme, Maimonides as
Codifier of Jewish Law have been edited by N. Rakover and
published in a volume of the same title.

Jewish Law Association Studies records the proceedings of the
Jewish Law Association’s biennial conference. It contains scholarly
papers on a wide range of topics in Jewish law.

Shenaton haMishpat halvri. An annual published in Hebrew by
the Institute for Research in Jewish Law, Faculty of Law, Hebrew
University, Jerusalem.

Additional publications that deal with issues in Jewish law include
Tarbiz, Sinai, Noam, and Tehumin in Hebrew, and Tradition, The
Journal of Halacha and Contemporary Society, and The Israel
Law Review in English.
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Chapter Three

REFERENCE BOOKS AND SERVICES






I. ENCYCLOPEDIAS

There are a number of reference books and indices available. There
are also information services designed to aid in the location of
source material in Jewish law. This chapter describes the most
important of these.

Encyclopedia Talmudit contains topics of halakhah and Jewish law
arranged alphabetically. To date, twenty one volumes reaching to
the Hebrew letter » have been published together with a detailed
index of those volumes. Using the index, we would find that
important areas of the law of bailees are treated in the first volume
under the entry mx (Artisan), which opens with a discussion of
the artisan as bailee (see Baba Metzia 6:6).

To date, three volumes — reaching to the Hebrew letter 2 —
of an English translation of the Encyclopedia Talmudit entitled
Encyclopedia Talmudica have been published. Reproduced below
(Figure 33), is the passage dealing with the artisan’ liability as a
bailee,

Encyclopedia Judaica contains many entries relevant to Jewish
law as well as its sages and sources. So, for instance, the law of
bailees is discussed in the entry ‘Bailment,” by N. Rakover. Entries
relevant to Jewish law have been collected by M. Elon in The
Principles of Jewish Law, mentioned above (p. 89). An excerpt
from the entry on bailees is shown below (Figure 34),

The Jewish Encyclopedia, published by Funk and Wagnalls Co,
at the beginning of the century also contains entries of relevance.
Shown here (Figure 35) is an excerpt from the article ‘Bailment’
written by Louis Dembitz.
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CHAPTER THREE: REFERENCE BOOKS AND SERVICES

Juedisches Lexikon contains entries in German on various topics.
Those relevant to Jewish law were written by Marcus Cohn, and
have been collected in Woerterbuch des Juedischen Rechis.
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"UMAN (ARTISAN)

TR (Uman).
Artisan,

QOne who does either piece- or day-work, in
his own or in his employer’s premises.

His Liability as a Bailee.

An Artisan Who Spoiled his Work.
Dismissal of Artisans.

The Rights of Artisans.

Ll

1. His Liability as a Bailee.

An artisan who works on another’s ma-
terial in his own premises js classed as a
paid bailee, and as such answerable for
theft or loss, because, like a paid bailee, he
benefits from the material in his keeping in
that he earns money by it. This ruling holds
good even on the view that a Hirer ranks
as an wunpaid bailee for the reason that he
pays for the benefit be derives from the
owner’s property, a reasoning that could well
be said to apply to an artisan who also pays
for the benefit he obtzins from tbe material
entrusted to him, though not in actual money,
yet with his labor. As against this stands the
additional advaniage enjoyed by the artisan
in that he has the right to retain the finished
article as a pledge until he is paid for his
labor and is thus saved the trouble of having
to go seeking for his money. This advantage
is equivalent to receiving hire for safe keep-
ing the article which, in turn, makes him a
paid bailee in the eves of the law (Mish. B.M.
80b; M. S'khirut 19, 3; E).

There are some later authorities who main-
tain that since in legal practice the hirer ranks
as a paid bailee, the artisan is to be treated
as such, even if he is not in actual possession
of the article. Others, however, disagreeing,
are of the opinion that notwithstanding the
lIegal practice in regard io the hirer, the status

of the artisan is wholly determined by his said
right of retention. For they argue, the case of
the artisan is not completely analogous with that
of the hirer. Whereas the hiter benefits from
the very fact that the owner’s property is
in his keeping, the artisan does not, as he
could have equally earned the money had
he performed the work in the owner’s premises.

Where the artisan is not paid for his work
by piece, but by the day, he does not rank,
according to some authorities, as a paid bailee,
even if he works on his own premises, the
argument being that the artisan is not likely
to assume the respomnsibility of a paid baiiee
in regard to the material, in the absence of
any guarantee that he will be engaged to do
the work to the very end. Other authorities,
however, do not admit such a distinction be-
tween an artisan who contracts to be paid for
his work by piece, or by the day, In their
opinion, it all depends on whether he does the
work in his own premises, in which case he
ranks as a paid bailee; or in the owner’s
premises, in which case he is not accounted
even as an unpaid bailee, it being assumed
that the owner in the latter case has not re-
legated to the artisan the responsibility for
the care of the material. Others, again, hold
that even if he works in the owner’s premises
be ranks as a paid bailee, by virtue of the
benefit he derives in the form of earnings from
his work (L).

If the owner has already paid the artisan
for his work, some later authorities are of
the opinion that since the latter can no longer
retain the finished article as a pledge, he
does not rank as a paid bailee. Some, how-
ever, maintain that he s still to be accounted
as a paid bailee. For it igs not the fact that
he can retain the article that makes him
answerable, but the benefit he derived from
his labor; namely, his earnings.

Figure 33: ‘Uman (Artisan),” Encyclopedia Talmudica (Jerusalem, from 1969).




CHAPTER THREE: REFERENCE BOOKS AND SERVICES

BAILMENT. The law relating to a bailee (i.e., one who is en-
trusted with the money or chaticls of anothet) is first given in
the Torah {Ex. 22:6—-14) in several statements of principle from
which have been deduced the three categories of bailee, known
as the shomer innam; the shomer sakhar; and the sho'el,

The Shomer Hinnam. The shomer hinnam ( oan v | Lit.
“an unpaid bailee”) is based on the first case cited in the Torah
of one who is given “money or stuff” to look after (Ex. 22:6--
8). Such a bailec is not liable to the owner in the event of the
goods being stolen (and the thief not apprehended), provided
that he confirms on oath before the court that he had not
embezzled or otherwise converted the goods to his own use (o
shalel yado, lit. “not put forth his hand™). In fact, his duty of
care is minimal and his liability is limited only to cases where
loss resulted from his own negligence (cf. BM 3:10; Sh. Ar., HM
291:1). Thus, in the absenee of proven negligence and subject to
his taking the prescribed judicial oath, he would also not be
liable for loss caused by inevitable accident or unforeseeable
damage (i.e., ones; Yad, Sekhirut, 1:2 and 3:1ff; Sh. Ar., HM
291:6 and 9). It was such leniency which led to this particular
portion of the text being consirued as relating to the shomer
hinnain (Yad, loc cit, 1:2) compared with the higher duty of
care imposed on the shomer sakhagr (cf. Laws of Hammurapi,
125, 263-7). On the other hand, any bailee, even a shomer
hinnam, who meddles with the deposited article without the
owner's autherity is considered guilty of theft (i.e., larceny by
conversion; see Theft and Robbery) and is consequently liable
for any subsequent loss. Indeed, according to Bet Shammai the
mere [ormulation of his intent to “put forth his hand,” without
his necessarily committing an actual act of conversion, suffices
to render the bailec iiable, but Bet Hillel does not extend the
principle so far (BM 3:12; Yad, Gezelah, 3:11; Sh. Ar., HM 292).

The Shomer Sakhar. The shomer sakher { 30 "W, lit. “a
paid bailee™) is derived from the second case in the Torah of one
who is entrusted with “an ass, or an ox, or a sheep, or any beast,
to keep, and it be hurt, ot driven away ... " (Ex. 22:9-12). The
fact that this case refers only to animals, whereas the previous
case mentions “money or stuff,” has been interpreted as drawing
a distinction, not hetween the types of property deposited (cf.
Philo, Spec. 4:35;Rashbam, Ex. 22:6), but between the types of
bailment, since “the safekeeping of money or vessels is generally
undertaken without payment {i.e., shomer hinnam], whereas
that of animals is undertaken for reward {i.e., shomer sakhar]”
(Nahmanides to Ex. 22:6). In this case the bailee is lable in the
event of the goods being stolen or lost {(which is further author-
ity for the conclusion that Scripture is here referring to a
shommer sakiar) and he cannot be absolved even by taking the

Figure 34: The Principles of Jewish Law, edited by Menahem Elon
(Jerusalem, 1975).



I Encyclopedias

BAILMENTS: Delivery of personai property
for the purpose of a trust. A bailment arises when
one person {the bailee) is lawfully put in the posses-
sion of goods belonging to another (the bailor) with
the understanding that he will return them. The
law of Builments deals mainly with the duty of the
bailee to return the things held in bailment and the
grounds for not returning them in good condition.

I. The Scriptural law of Bailments is givenin Ex.
xxii. 6-14 (A. V. 7-13); and there i3 also o reference
to deposits in Lev. v. 20-26 (A. V. vi. 1-7). In the
former text the frst paragraph {verses 6-8 [A. V.7-0])
speaks of entrusting money or implements to the care

of a neighbor; and as such deposits are

Classes. usually accepted without reward, this

of Bailees. passage is understood as referring

fo the ** gratuitous keeper” {*shomer
hinnam ”). The next paragraph (9-12) speaks of put-
ting animals into the cere of another; and as animals
are placed every day in the care of a shepherd work-
ing for hire, this paragraph is understood to refer toa
paid keeperor “receiver of hire 7 (“ shomersakar ” or
“nose sukar”). Verses 13, 14 (A. V. 14, 15) speak of
ope who “borrows” some specific thing, known in
Hebrew as “sho’el,” while he who borrows money is
knownas“loweh.” The sages, however, recognize
a fourth kind of bailee: one who rents or hires an ar-
ticle {“soker ™), and they place him inn more fovored
position than the borrower, inanalogy fo the greater
favor that is shown to the gratuitous keeperas com-
pared with the receiver of hire. Thus the Mishnah
(B. M. vii, 8; Shehuot viii, 1) ecumerntes four
bailees (*shomerim "): (1} the borrower; (2) the gra-
tuitous keeper; {3) the receiver of hire: aod (4) the
hirer, These classes are weli known fo the Roman
jurisprudence and to the common law of England;
hut the special liability of common carriers, who are
in our own time the most important of all bailees, is
unknown to Bible and Tahnuad.

The same degree of care and extent of lahiiity
are placed upon the hirer as upon the receiver of
hire: thus there are indeed four bailees; but, as the
Talmud puts it, only three rules govern their liabil-
ity (B. M. 832). The “higher care,” spoken of in the
Talmud asresting upon the paid keeperascompared
with the gratuitous one, bears in its counterpart
some gnalogy to the lerds culpa and lata culpa of the
Romans; and while the main distinction (in the
Beripture the only distinction) lies between ®com-
pulsion ” {“ ones "}—that is, overpowering force, the
Roman ois smajor—on the one side, and “theft or
loss,” the result of the keeper’s negligence, on the

Figure 35: ‘Bailment,’ Jewish Encyelopedia (New York/London,
1901-1905).



II. INDICES TO THE RESPONSA LITERATURE

As mentioned, most books of responsa contain topical indices. In
addition, there exist a number of comprehensive indices:
Responsa Project of Bar Han University, mentioned above (p.
84), is one of the most important aids to locating responsa by
subject. With the aid of a CD-ROM computer disk, responsa
culled from some 250 basic works can be located quickly and
easily, The disk also contains the text of the Bible, the Misknah,
the Babylonian Talmud with Rashi’s commentary, the Jerusalem
Talmud, Maimonides’ Mishneh Torah, the Tur, and halakhic
Midrashim. With the help of a computer, it is possible to obtain
a listing of all sources within the data bank relating to the topic
of interest, relevant passages in context, and the complete text of
each responsum cited.

It is also possible to order a written summary and analysis of
the sources located (see below, p, 117},

For the purposes of this guide, we located responsa containing the
phrase ‘a bailee who has entrusted his charge to another (shomer
shemasar leshomer; "oWY 0w 1MW), As it happens, the phrase
appears in dozens of responsa. Shown is a list of appearances of
our key phrase, in each responsum, in the context of the preceding
and following words (see Figure 36).

Mafte’ah haShe’elot vehaTeshuvot shel Hakhmei Sefarad uTzefon
Africa, edited by M. Elon, is published by the Institute for Research
in Jewish Law of the Hebrew University. It covers responsa written
by the authorities of Spain and North Africa prior to the Spanish
expulsion in 1492. It comprises three parts, an index of sources,
a topical index, and an historical index. The index of sources
lists all references to Scripture, the Mishnah, Tosefta, Midrashim,
and Talmudim. The historical index contains historical material
included in the responsa and is arranged by topic. The legal index
classifies the contents of the responsa according to the full range
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1. Indices 1o the Responsa Literature

of topics in civil, criminal, administrative, public, and personal
status law (see Figure 37).

The card file of Otzar haPosekim catalogues the great bulk of
responsa literature (see above, p. 84). A summary of the responsa
relating to Even haFEzer of the Shulhan Arukh is being published;
its eighteen volumes have reached chapter 69 of Even HaFEzer.
Indices to the responsa relating to Hoshen Mishpat are also being
published. To date, one volume has appeared covering chapters
1-17 of Hoshen Mishpat.

Kuntres haTeshuvot, by Boaz Cohen. This is an important
bibliographical index to responsa and includes a comprehensive
introduction.

Mafte’ah liTeshuvot haGeonim, by Y. Miller, is a guide to Geonic
responsa.

The Saul Lieberman Institute for Talmudic Research of the Jewish
Theological Seminary in Jerusalem has compiled a topical card
file index to 600 volumes ranging from writings of early halakhic
authorities to works of modern scholarship. The index is currently
being prepared for computerization.

In addition to Pit’hei Teshuvah, mentioned above (p. 74), there
exist a number of other summaries of responsa.

Halakhah Pesukah follows the order of Hoshen Mishpat and
summarizes the accepted rulings. It currently covers the first 27
chapters of Hoshen Mishpat.

Kovetz haPosekim is a comprehensive work covering the first 35
chapters of Hoshen Mishpat.

Knesset haGedolah, by R. Hayyim Benveniste (17th century), is
a compilation of responsa following the order of the 7Tur and Beit
Yosef.

Divrei Geonim is a2 summary of responsa arranged topically in
alphabetical order.
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Figure 36: Page of printout produced by the Responsa Project of Bar
Ilan University. The page lists appearances of the Hebrew phrase shomer
shemasar leshomer in their immediate context and the precise location of
each appearance.
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Figure 37: Mafte ah haShe elot veha Teshuvot shel Hakhmei Sefarad uTzefon
Africa, edited by M. Elon (Jerusalem, 1986).



IT1. BIOGRAPHY

Biographies contribute valuable insight into the life, times, and
work of the authorities who have shaped the literature of Jewish
law, Several biographical reference works are listed here.

Encyciopedia leToledot Gedolei Yisrael, edited by M. Margaliot,
covers post-Geonic authorities who lived between the eleventh and
eighteenth centuries.

Hakhmei Yisrael, by D. Halahmi, deals with authorities from the
thirteenth century to the date of its publication.

Atlas Etz Hayyim, by R. Halperin, contains biographies as well
as chronological and genealogical diagrams. Its scope is from the
creation of the world to the present. An example is shown below
(Figure 38).

haMishpat halvri, by Prof. M. Elon (see above, p. 87). Part III
contains biographical information on the major halakhic figures.

A History of Jewish Literature, by M. Waxman, contains useful
biographical material.
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Figure 38: “The School of R, Me'ir of Rothenburg,” Raphael Halperin, Atlas
Etz Hayyim (Tel Aviv, from 1973).



IV. BIBLIOGRAPHY

There are three bibliographical reference works of note.

Otzar haMishpat, 4 Bibliographical Index to Jewish Law, by N.
Rakover, is a comprehensive listing of books, articles, encyclopedia
entries, essays, and unpublished doctoral dissertations, appearing
in Hebrew. Volume one covers material published through 1973
and contains some 12,000 entries; volume two covers the years
1974 through 1989 and contains approximately 9,000 entries.

In volume one of Otzar haMishpat, the entry on bailees
{shomerim) is located on page 414; it cites some fifty references.
In volume two, the entry appears on page 421 and contains some
sixty references.

The Muiti-Language Bibliography of Jewish Law, by N. Rakover,
is similar to Otzar haMishpat, and contains some 15,000 references
to works published before 1989 in languages other than Hebrew.
The subject of bailment is found on pages 690-691, entries 13703-
13719 (see Figure 39).

Reshimat Ma’amarim beMada'ei haYahadut is an annually
published listing of journal articles on Jewish topics appearing in
Hebrew and other languages. It has appeared since 1966, and some
volumes contain a section on Jewish law. A computer search of
all volumes can be executed at the Jewish National and University
Library in Jerusalem.

A selected bibliography of works published between 1925 and
1967 on the topics of Talmudic and Midrashic literature was
prepared by A. Gutmann, and appears in the appendix (pp. 397-
415) to the 1968 edition of Introduction to the Talmud by M.
Mielziner.
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13703
13704

13705

13706

13707

13708

13709

13710

13711

3712

13713

13714

13715

13716

13717

13718

13719

BAILMENTS
oMW

Amram, David Werner: Borrower ("ww), JE 3, p. 327-328

Biberfeld, Ph.; Das Problem der o°%¥22 avnw, NZ 2 (1931-32), p. 351-357; 3
(1932-33), p. 30-35

Cohn, Marcus: Haftung der Verwahrer (). Jid. Lex. 2, p. 1325-1328
= WIR, p. 52-53

Cohn, Marcus: Leihe (7%&w). Jidd. Lex. 3, p. 1034-1035 = WIR, p. 57

Cohn, Marcus: Verwahrung (JV779). Jiid. Lex. 5, p. 1209-1210 = WIR, p. 70

Daube, David: Negligence in the early talmudic law of contract (Peshiah). Jubilee
vol. Schulz, vol. 1, 1951, p. 124-147

Daube, David: Josephus on suicide and liability of depositee, JRe, NS, 9 (1964),
p. 212-224 = Jubilee vol. Belaunde, p. 213-243

Dembitz, Lewis N.: Bailments. JE 2, p. 456459

Encyclopedia Talmudica: Artisan y2. Vol. 1, p. 382-392

Fensham, F. Charles: New light on Exodus 21,6 and 22,7 from the laws of
Eshnunna. JBL 78 (1959}, p. 160-161

Finkelstein, Louis: An old Babylonian contract and Genesis 31,38 f. JAOS 88
(1968), p. 30-36

Greenstone, Julius H.: Hiring and letting. JE 6, p. 406408

Holmes, Peter: Deposit. Kitto 1, p. 664-666

Hurewitsch, Nathan: Die Haftung des Verwahrers nach talmudischem Recht.
ZVR 27 (1912), p. 425439

Keyzer, Salomo: Dissertatio de tutela secundum jus Thalmudicum. Dissert.
Leiden 1847, 4+38 p.

Price, Ira M.: The laws of deposit in early Babylonia and the Old Testament.
JAOS 47 (1927}, p. 250-255

Rakover, Nahwm: Shomerim (bailees). EJ 14, p, 1455-1458 = PJL. (bailment), p.
256-260

Figure 39: The Multi-Language Bibliography of Jewish Law, edited by
Nahum Rakover (Jerusalem, 1990).
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V. REFERENCE

A. The Talmud and Rabbinic Decisions

Ein Mishpat — Ner Mitzvah (see above, p. 47) is printed on the page
of the Talmud and indicates the decisions of Mishneh Torah, Tur,
and Shulhar Arukh on the topic under discussion.

Einayim laMishpat, by Y. Ari'eli, in three volumes, supplements
the Ein Mishpat — Ner Mitzvah. It is arranged according to the
page order of the Talmud and refers the reader to additional
decisions of Mishreh Torah and Shulhan Arukh,

While the above works furnish references from the Talmud to
the codes, the following works refer the reader of the codes to
the talmudic sources,

Be’er haGolah (see above, p. 72) appears on the page of Shulhan
Arukk and refers the reader to talmudic and other sources of each
law.

Be’ur haGra (sec above, p. 72) adds to the sources cited by Be'er
haGolah. Tt is also printed on the page of standard editions of
Shuthan Arukh.

B. Parallel Passages Within the Talmud

Masoret haShas (see above, p. 48) is printed on the page of the
Talmud and cites parallels within the Babylonian Talmud.

Yefeh Einayim is printed among the commentaries at the back
of standard volumes of the 7almud and cites paraliel passages in
the Jerusalem Talmud and Midrashim.
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V. Reference

C. Rabbinic Literature and the Bible

Torah haKetuvah vehaMesurah, by A. Hyman (2nd edition, revised
by D. Hyman, Tel Aviv, 1979), lists for each verse in the Bible
every reference in the Talmudim, Midrashim, and the writings of
Maimonides.

Torah Temimah, by B. Epstein, assembles and explains rabbinic
quotations from the Talmudim and Midrashim and keys them to
the verses of the Pentateuch.

Torah Shelemah, by R. Menahem M. Kasher, is another work
that follows the order of the Pentateuch collecting on each verse
every passage from the Talmudim, Midrashim, Geonim, and
Maimonides. Torah Shelemah also adds notes of explanation
and supplementary excursuses. To date, forty-three volumes have
been published reaching the latter part of the Book of Numbers.
Nine volumes reaching Parashat Beshalah have been published in
English.
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VI. DICTIONARIES

A. Hebrew

heArukh, by R. Natan ben Yehi'el of Rome (11th century). The
most recent edition was prepared by A. Kohut a century ago
under the name Arukh haShalem, in nine volumes. heArukh is
an alphabetically arranged dictionary of terms and phrases of the
Talmud. An entry will usually include a translation and explanation
of the word or phrase plus additional information of relevance.

Milon Talmudi, by B. Karu.

Otzar haTalmud, by J. Shechter, is a concise lexicon of talmudic
terminology.

Milon Arami-fvri leTelmud Bovli, by E. Z. Melamed.

B. English

A Dictionary of the Fargumim, the Talmud Babli and Yerushalmi,
and the Midrashic Literature, by M. Jastrow, is a comprehensive
dictionary that not only furnishes definitions of terms, but cites
and cxplains many examples of their use in context. It is, thus,
also a useful aid to finding frequently used terms and phrases (see
Figure 40).

Introduction to the Talmud, by M. Mielziner, is a comprehensive
introduction to talmudic literature and contains explanations of
key talmudic terms and phrases. These may be located with the
aid of the index.

C. German

Waoerterbuch ueber die Talmudim und Midraschim, prepared by J.
Levy in 1896.
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VI Dictionaries

NIPPID 1. smme. Targ. Y. I Lev. V1L, 30 (s gloss
to MoMm).—V. RO,

DA £ vd 1i1) wild garlie, Kil. 1,8, Tosel. ib.
1, 2 (VRr. 0200, cotr. acc.).

BJ}_DT@ m, (#T5) reputation, Meg. 25Y v. My, Ib.
Aveny CT who e well spoken of. M, Kat. 173

T’ﬁgﬂﬂﬂ, & perrupt. of 1T m. (towdliav} fepar.
Ex.B.#.38,end (corresp. toh.Top; v. LXX Ex. XX VI1LI7).

-@'WJ . (b, b. "aD; “ow) watchman, guard, keeper.
Y.Taen, L64* top (expl, Ja. XXT,11) owbon ‘o b na
what did the keeper of the world say? Lev. R.s. 38 N
‘23 mdoeh ~ov nbT Th 1 e s the guard of the grape
vive (vineyard) atands high {in the i), so ie Israel's
guard ahove, Hag. 15 ‘21 FMPN ‘D PN aven the gate-
keeper (of Gehenna) could not stand before thee; a.fr.—
Bsp. one in whose charge an object ia given, bailee, v '®
an oopaid bailee; "o ‘0 & pAid trustee. B, Mets, 93%;
8. fr.— [Bhebu, YIIE, 1; B. Mets. VII, 8 =0 NDW, sub.
w2v).—"Trnel. that part of a plant or of a body whick
serves as a protection (e. g. leaves, skin). Per. 96 gtomn
1 wph ‘i MY $TNER we call & part of a plant B guard
of the frult only, if the plant dies when the guard is
removed. Ukte. I, 1. Hulk 118" ‘D wnsn maa it refers
to the stem of an ear, and becauss it is 'a gaard'; a. fr.—
P tyid, yoeit. B Mate. Lo, ‘a1 o vmicd watch-
man of fraits may *ut (of them) by local weags, but not
by Biblical faw. Ih.; Bhebu. lrc. 2157 ‘@ @3N these
are four classes of bailees. 1lb.£0% ‘D KA=C the oath
raqoired of halless (Ex. XXII, ¢ aq.); a. fr.

'IEY‘-}TD m, fennel (v. Lisw PAL., p. 382 8qu). Y. Kil.I, 27%bot.
yobDet i PR 19 DR T quot. in R, B. to Kil.
1,4 {ed. corrupt) what comes out of mixed seeds of fonnet
and parslay? Rock-parsiey,

ﬂj?;}'llb, (ﬂj‘n1lﬂ) ch.eame, or ditl. Y.Dem, 1,219
top TMYED (corr. ace), v. 0%, Ib. ‘37 b7D AW W) v
bro 1L

il '115_1!:5, ﬂ'j“?:;'ll’.’) £. (o) weatch-shed, wwatch-torcer,
lodge. Kil.V,5..B, Bath.1V,8(68") uhua rriy tiss 'on

(v. Babl, D, 8. a L. note 90) a watch-shed not pirstered
with clay (movable), Ib, 69* "DWT,

Figure 40: A Dictionary of the Targumim, the Talmud Babli and Yerushalmi,
and the Midrashic Literature, by Marcus Jastrow (London/New York, 1886-
1903; reprinted New York, 1968).
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VII. ABBREVIATIONS

Rabbinic literature routinely abbreviates not only words and names
but entire phrases. Certain texts are nearly incomprehensible
without a guide to abbreviations.
Otzar Rashei Tevot, e¢dited by S. Ashkenazi and D. Yarden.
Eshnav haTalmud, by E.Z. Melamed, contains a listing of
commonly used abbreviations.
Introduction to the Talmud, by M. Mielziner (see above, p. 110).
Aiding Talmud Setudy, by A. Carmel, contains a list of
abbreviations and technical terms.
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VIII. ANTHOLOGIES

A. Halakhic Dicta

For locating the source of a particular halakhic dictum, there are a
number of useful anthologies. Some anthologies list halakhic dicta
alphabetically; thus, if the precise wording is known, finding the
dictum is quite simple.

Otzar Ma’amrei Halakhah, by Y. Hasidah.

Otzar Divrei Hakhamim uFitgameihem by A. Hyman.

Nivei Talmud, a new anthology of rabbinic dicta on matters of
legal and judicial interest, recently published by N. Rakover and
R. Ya’akobi.

Other anthologies list dicta according to subject matter:

Otzar haAggadah, by M.D. Gross, lists rabbinic sayings according

to topic.

B. Responsa

Mishpat veHalakhah—Mivhar Teshuvot, by Y. Bazak, anthologizes
responsa on property and penal law. The responsa are arranged
according to author, the first volume containing material written
prior to the Spanish expulsion in 1492, and the second volume,
material from the period following the Spanish expulsion ending
with the time of R. Yosef Karo.
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IX. MODERN LAW

A. Jewish Law in Contemporary Legislation

Jewish Law in the Debates of the Knesset, by N. Rakover (2 vols.,
Hebrew), is a compilation of citations from Jewish law found in
the record of the Knesset’s legisiative discussions. The work shows
the connection between Jewish law and Israeli legislation.

Page 778, for example, cites the Israeli Bailees Law, 5727-1967
(see Appendix I). Subsections (b)—(d) of section 1 define the various
types of bailee: gratuitous bailee, bailee for reward, and borrower.
Section 2 establishes the extent of each bailee’s liability. The Bailees
Law incorporates many of the fundamentals of bailment in Jewish
law,

In the explanatory notes to the original Bailees Law bill (quoted
on p. 780), we read: “With regard to the liability resulting from the
different types of bailment, the law proposed herein follows the
principles of Jewish law (Mishnah Shevi'or 8:1: “There are four
bailees, the gratuitous bailee, the borrower, the bailee for hire,
and the hirer...").’

Further on (pp. 780-790), we find the parallels between the Bailees
Law and Jewish law cited by the Minister of Justice and Members
of Knesset in the bill’s first reading before the legislature.

B. Jewish Law in Contemporary Judicial Decisions

Modern Applications of Jewish Law — Resolution of Contemporary
Problems According to Jewish Sources in Israeli Courts, by N.
Rakover (2 vols.), is a compilation of hundreds of judicial decisions
of the Israeli Supreme Court and district courts which are based
upon or cite Jewish law. The section on bailment is found on
pages 683-689 (see Figure 41). On page 685, we find the decision in
All v. Sasson, (1982) 36{3) P.D. 281, 289-292, in which Judge E.
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BAILEES

C.A. 34180
ALI v. SASSON er af.
(1982) 36(3) P.D. 281, 289292

A football pools coupon filled in by the appellant, having subsequently been found
to be missing, was reported to the football pool organisers and consequently was
not included in the weekly competition. The appellant claimed that his coupon had
contained the winning forecast and he was entitled to the first prize. His action was
dismissed in the District Court.

Sheinbaum J: The classification of bailees under the Bailees Law, 1967,
follows Jewish law, as explained in the Explanatory Notes to the Bill of
the Law. See also Z. Tzeltner, “The Law of Contracts in its Development
During Twenty Years Since the Establishment of the State” (1975) 29
haPraklit 56, 71, and N. Rakover, “The Jewish Law Sources of the Bailees
Law, 1967” (1968) 24 haPraklit, 208, 211. Since Jewish law was considered
by the draftsmen of the Law, we may therefore be assisted by Jewish law
in understanding the concepts employed by the statute (although not all
its provisions follow the rules of Jewish law).
We learn from the Mishnah, Shevuot 8:1, that—

There are four bailees, the unpaid bailee, the borrower, the paid bailee and
the hirer. The unpaid bailee takes an oath in all cases, the borrower pays
in all cases, the paid bailee and the hirer take an oath in the case of
injury, capture or death, but pay for loss or theft.

We also learn from Baba Metzia 3:11:

If a man deposits money with his neighbour who binds it up and slings
it over his shoulders or entrusts it to his minor son or daughter and
locks the door before them but not properly, he is liable because he |

Figure 41: Modern Applications of Jewish Law, edited by Nahum Rakover
(Jerusalem, 1992).
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CHAPTER THREE: REFERENCE BOOKS AND SERVICES

Sheinbaum applies the principies of Jewish law in his interpretation
of Israeli Legislation. In the following excerpt, Judge Sheinbaum
explains his basis for doing so:

The classification of bailees under the Bailees Law, 1967,
follows Jewish law, as explained in the Explanatory Notes
to the Bill of the Law.

...Since Jewish law was considered by the draftsmen of the
law, we may be assisted by Jewish law in understanding
the concepts employed by the statute (although not ail its
provisions follow the rules of Jewish law).
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X. SUPPORT SERVICES

Sherut Mishpat Ivri (Jewish Law Service) is a division of the
Responsa Project (sec above, p. 100) that provides information on
Jewish law pertinent to issues adjudicated in Israeli courts. The
service, in addition to locating relevant sources in the responsa
literature, supplies a summary of them. The service may be reached
through the offices of the Responsa Project, Bar Ilan University,
Ramat Gan 52100, Israel.

Otzar haPosekim (see above, p. 84) provides summaries of topics
found in its card index. Correspondence may be directed to Otzar
haPosekim, 3 Torah miTzion Street, Jerusalem 94401, Israel. In
addition, a computerized link providing indices of responsa relating
to Hoshen Mishpat is now available.

Moreshet haMishpat beYisrael (The Jewish Legal Heritage
Society). Passage of the Foundations of Law Act, 5740-1980
established an organic relationship between Israeli legislation and
‘the principles of freedom, justice, equity, and peace of the Jewish
heritage.” In response, the Jewish Legal Heritage Society was
founded under the leadership of Prof. Nahum Rakover and
the late Dr. Yitzhak Kister. The society acts, inter alia, as
a center for dissemination of information to members of the
Israeli legal community on matters related to implementation
of the Foundations of Law Act. Interested parties may receive
bibliographical and related assistance, and lawyers may receive
Jewish legal opinions for use in litigation. Inquiries should be
directed to Moreshet haMishpat be Yisrael, P.O.B. 7483, Jerusalem
91074, Israel.
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APPENDIX 1

BAILEES LAW, 5727-1967*

1. (a) Holding property by way of bailment is the lawful possession  Baiiment and
thereof otherwise than by virtue of ownership. bailees.

(b) A bailee of property who himself derives no benefit from the
bailment is a gratuitous bailee.

(¢) A bailee of property who receives consideration for or derives
some other benefit from the bailment, and who is not a borrower, is a
bailee for reward.

(d) A bailee of property which he is to use or enjoy without giving
consideration is a borrower.

2. (a) A gratuitous bailee is liable for loss of or damage to the prop- Liabitity of
erty if it is caused through his negligence. bailees.

(b) A bailee for reward is liable for loss of or damage to the prop-
erty unless it is caused by circumstances which he need not have foreseen
and the consequences of which he could not have averted: Provided
that if the purpose of safekeeping is subordinate to the principal purpose
of his possession, the bailee is exempt from liability if the loss or damage
is caused otherwise than through his negligence.

(c) A borrower is liable for loss of or damage to the property,
whatever its cause: Provided that his liability shall not be more stringent
than that of an unlawful possessor.

*  Passed by the Knesset on the 2nd Nisan, 5727 (12th April, 1967) and published in
Sefer Ha-Chukkim No. 496 of the 11th Nisan, 5727 (21st April, 1967), p. 52,
tshe Bill and an Explanatory Note were published in Hatza'ot Chok No. 676 of

726, p. 52.
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[. Bailees law, 5727-1967

(d) A bailee who knows that damage for which he is not liable
under subsections (a) to (c) is likely to be caused to the property, and
who does not notify the owner of the property to such effect within a
reasonable time or take reasonable steps to notify him, shall be liable
for that damage to the extent that the notification would have enabled
the owner of the property to prevent it.

3. Where a gratuitous bailee or bailee for reward, having received
any property for his personal safekeeping, delivers it to another person
without being explicitly or implicitly authorised to do so, his liability for
loss of or damage to the property shall be that of a borrower,

4. A bailee is not liable for loss of or damage to the property caused
by ordinary use thereof in accordance with the conditions of the bailment
or by natural deterioration or by a defect existing therein at the com-
mencement of the bailment, but nothing in this provision shall reduce
his liability for negligence.

5. (a) Where the bailee is liable for the loss of or damage to the
property, the owner of the property shall be entitled to the compensation
payable for breach of contract.

{b) Where the bailee is not liable for loss of or damage to the
property but has a right to compensation or indemnification for such
loss or damage against a third party, the owner of the property may
claim his damage from the bailee out of the compensation or indemni-
fication due to the bailee,

6. A bailee may do any urgent and unforeseen act reasonably required
to prevent damage likely to be caused to the property, as if the owner
of the property had authorised him to do so.

7. (a) Where a bailee has delivered the property to a sub-bailee, the
acts and omissions of the sub-bailee are deemed to be the acts and omis-
sions of the bailee, and the sub-bailee is liable to the owner of the prop-
erty to the same extent as he is liable to the bailee.

{b) The provisions of subsection {a) shall apply whether the prop-
erty was delivered with or without the permission of the owner thereof:
Provided that they shall not derogate from the liability of the bailee
under section 3 or under any other law.

8. (a) The owner of the property shall indemnify a gratuitous bailee,
as well as the holder of a pledge or other security, for reasonable expenses
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I. Bailees law, 5727-1967

incurred and liabilities reasonably contracted in consequence of the
bailment.

(b) Every bailee is entitled to indemnification as provided in sub-
section (a) in consequence of an act done by him under section 6.

9.  The bailee shall have a lien on the property to the extent of what
is due to him from the owner of the property in consequence of the bail.
ment.

10. The mutual debts of the owner of the property and the bailee in
consequence of the bailment may be set off.

11, Where a bailee is entitled to return the property to its owner and
has done what he was bound to do in order to return it, but the owner
has not accepted the property, the bailee may apply to the court for
directions as to what todo with the property and shall be exempt from alf
liabilityif he actsin good faith in accordance with the directions of the court;
and if heis a bailee for reward or a borrower, his liability for loss of or
damage to the property and his right to indemnification shall be that of
a gratuitous bailee, even if he has not applied to the court for directions.

12. (a) Inthis section —

“hotel” includes a boarding-house and any other guest-
house;

“hotel proprietor” includes a person managing a hotel;

“guest” means a person who is given sleeping accom-
modation in a hotel.

{b) In respect of a guest’s property situated in the hotel, the hotel
proprietor shall be treated as a bailee for reward.

{¢) Where the property is moneys, securities or other valuables,
subsection (b) shall not apply unless the guest has informed the hotel
proprietor about them and, upon his request, delivered them into his
possession.

(d) The hotel proprietor is exempt from liability under this sec-
tion if he has not been notified of the loss of or damage to the property
within a reasonable time after the guest knew or should have known
about it.
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(¢) The hote!l proprietor shall have a lien on a guest’s property
situated in the hotel, or which has been delivered into his possession
under subsection (c), to the extent of what is due to him both in
consequence of the bailment and of the accommodation.

13. For the purposes of this Law, “owner of property”, in relation to
a bailee, means any person for whom the bailee holds the property.

14, ‘The provisions of this Law shall apply to the bailment of property
where no special provisions applicable to the matter exist in any other
law and no different intention appears from the agreement between the

parties.

15. The Sixth Book of the Mejelle, except section 770 thereof, is hereby
repealed.

16. This Law shall come into force on the 26th Elul, 5727 (1st October,
1967). A bailment of property which commenced before the coming into
force of this Law shall continue to be governed by the previous law.

Levi ESsHKOL YAAKOV S, SHAPIRO
Prime Minister Minister of Justice

SHNEUR ZALMAN SHAZAR
President of the State
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Tractates of the Mishnah and Talmud
and Their Abbreviations

Tractate

Arakhin
Avodah Zarah
Avor

Baba Batra
Baba Kama
Baba Metzia
Beitzah
Bekhorot
Berakhot
Bikkurim
Demai
FEduyyot
Eruvin
Gittin
Hagigah
Hallah
Horayot
Hullin
Kelim
Keritot
Ketubot
Kiddushin
Kilayim
Kinnim
Ma’aserot

APPENDIX 11

Ar.
A. Zar.
Avot
BB
BK
BM
Betz,
Bek.
Ber.
Bik.
Dem.
Eduy.
Er.
Git.
Hag.
Hal.
Hor.
Hul.
Kel.
Ker.
Ket.
Kid.
Kil.
Kin.
Maas.
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Tractate

Ma'aser Sheni
Makhshirin
Makkot
Megillah
Me’ilah
Menahot
Middot
Mikva'ot
Mo'ed Katan
Nazir
Nedarim
Nega'im
Niddah
Oholot

Orlah

Parah

Pe'ah
Pesahim
Rosh haShanah
Sanhedrin
Shabbat
Shekalim
Shevi'it
Shevu'ot
Sotah

MS
Maksh.
Mak.
Meg.
Meil.
Men.
Mid.
Mik,
MK
Naz.
Ned.
Neg.
Nid.
Oho.
Or.
Par.
Pe’ah
Pes.
RH
Sanh.
Shab.
Shek.
Shevi.
Shevu.
Sot.



Tractate

Sukkah
Ta'anit
Tamid
Termurah
Terumot
Tevul Yom
Tohorot

Suk.

Taan.

Tam.
Tem.
Ter.
TY
Toh.

Appendix IT

126

Tractate

Uktzin
Yadayim
Yevamot
Yomaq
Zavim
Zevahim

Uk.
Yad.
Yev.
Yom,
Zav,
Zev,
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Amora’im 1543 56
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Citation form 75
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Ashkenazi, S. 112
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Citation form 44
Commentary on 46
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27 30 114
Hired bailee {(Shomer sakhary 22 27
30114
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