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PREFACE

The volume herewith presented to the reader comprises the proceed-
ings of an international seminar on “Jerusalem — City of Law and Jus-
tice,” held at Jerusalem in June 1996. Most of the papers delivered at
the sessions are reproduced here, some in translation from the original
Hebrew.

This was the third in a series of seminars on “The Sources of Con-
temporary Law.” The first seminar in the series dealt with “The Bible
and Talmud and their Contribution to Modern Legal Systems,” and
the proceedings were published in a volume entitled Jewish Law and
Current Legal Problems. The topic of the second seminar was “Mai-
monides as Codifier of Jewish Law,” and the proceedings were pub-
lished under that title.

Like its predecessors, the present seminar was held under the aus-
pices of the Israel Ministry of Justice, the Hebrew University of Jeru-
salem, the Israel Bar and the New York County Lawyers’ Association,
presided over by Mr. Klaus Eppler. Participants included approxi-
mately 200 men and women of different religions — Jewish, Christian
and Muslim - from different countries.

The opening session was held in the official residence of the Presi-
dent of Israel, with the participation of some of the most distinguished
representatives of this country’s judicial system, judges, rabbis and
scholars. The greetings by President Weizman and other guests at that
session appear at the beginning of the volume, followed by the open-
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ing lecture of the seminar, by Chief Rabbi and President of the Su-
preme Rabbinical Court Eliyahu Bakshi-Doron.

The organizing committee received a great number of lecture pro-
posals from both Israel and abroad. For that reason, it was decided to
hold parallel sessions, in English and Hebrew, on some days of the
seminar.

The topic of the seminar, “Jerusalem — City of Law and Justice,”
was chosen as part of the celebration of the three thousandth anniver-
sary of Jerusalem as capital of Israel. A few sessions were accordingly
devoted to Jerusalem itself, its legal and international status and its
position in the different monotheistic faiths. Some papers discussed the
Temple Mount and rights of access to it and prayer there. Other ses-
sions dealt with the ideas represented by Jerusalem as “City of Law
and Justice” — equity and human dignity, as well as ethics in the fields
of administration and medicine. A few lectures considered constitu-
tional matters and questions relating to Israel as a Jewish and demo-
cratic state.

Some time after the seminar, one of the most distinguished world
figures in Jewish Studies, Professor Isadore Twersky, passed away.
Professor Twersky was a leading member of the Jewish Legal Heritage
Society and served on the Advisory Committee of the seminar. The
society derived considerable encouragement from his evaluations of its
various research projects and of its activities for the advancement of
Jewish Law in Israel and in the world at large. Yehi zichro baruch.

An important contribution to the preparation of this seminar was
made by Professor Charles Philips, who also helped in the first stage
of the editorial work for the present volume. Mr. David Louvish was
responsible for some of the editorial work, and Mr. Moshe Kaplan
assisted in preparing the material for the press. I am indebted to them
all.

NR.
Jerusalem, Israel
5758 - 1998
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OPENING ADDRESS

Nahum Rakover

Mr. President; President of the Supreme Rabbinical Court R.
Eliyahu Bakshi-Doron; your Honors President of the Supreme Court
Prof. Aharon Barak, State Comptroller Mrs. Miriam Ben-Porat and
Justice Moshe Landau; Chief Rabbis of Jerusalem and Haifa; Minis-
ter of Justice Prof. Yaakov Ne’eman; President of the Israel Bar As-
- sociation Mr. Dror Hoter-Ishai and President of the New York
County Lawyers’ Association Mr. Klaus Eppler; Supreme Court Jus-
tices past and present, including our friend and colleague Justice
Haim H. Cohn; Religious Court Judges; Rabbis, Magistrates, Ladies
and Gentlemen.

This is the third in a series of seminars devoted to the contribution
of Jewish Law to modern legal systems. Like its predecessors, this
seminar is being held under the auspices of the Israel Ministry of
Justice and under the aegis of the Hebrew University of Jerusalem,
the Israel Bar Association and the New York County Lawyers’ As-
sociation. The participants have come from fourteen countries and
are of different faiths — Jews, Christians and Muslims.

Our topic is Jerusalem — City of Law and Justice. There is surely
no need to elaborate on the special relationship between Jerusalem
and Law, Jerusalem and Justice. It was the Jewish people who gave
the world the basic values of law and justice, of human rights. Our
object in this seminar is to stress the contribution of Jewish sources
not only to the classical legal systems — that contribution is now a
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Opening Address

matter of common knowledge — but also, and in particular, the vital
significance of Jewish law and sources for modern jurisprudence,
here and now. We tend at times to place greater emphasis on what
we have received from others, and less on what we have and what
we have given to other nations. I would like to think that one out-
come of this gathering, as of its predecessors, will be the realization
that the legal systems of many other nations have taken up and as-
similated ideas originally propounded in Jewish Law; in many cases,
our own system has given birth to ideas that other nations were at
first unwilling or unprepated to embrace. I am indeed convinced that
much of contemporary Jewish Law will ultimately find its way into
the legal systems of the world at large.

Jerusalem - that same Jerusalem which is constantly occupying the
forefront of the national and international stage — has always been
the City of Law and Justice. I do not wish to bore you, and neither
would it be proper to mention only some of our speakers. Neverthe-
less, I would like to refer specifically to one lecture, that of our dis-
tinguished visitor, Professor Abdul Hadi Palazzi of Rome. Professor
Palazzi, Director of the Istituto Culturale della Comunita Islamica
Italiana in Rome, will speak on the sanctity of Jerusalem to the Jew-
ish people. The sources that he intends to quote, from both the Bible
and the Koran, indicate that, just as Mecca is sacred to Islam, so is
Jerusalem sacred to Judaism. He sees no contradiction in the fact that
Jerusalem, also sacred to the Muslims, should be under Jewish sov-
ereignty. As he tells us, he is no politician; he is merely giving us
the benefit of his opinion as a theologian, a religious scholar: there
is nothing wrong, he says, with Jerusalem being the undivided capital
of the Jewish State, under Israeli sovereignty. Here is ample illustra-
tion of my conviction that our ideas may be corroborated from var-
ious directions. And this is, I repeat, only one of the topics to be
discussed here.

I am indebted to President Weizman for hosting the opening ses-
sion of the seminar. Let me express the hope that our discussions will
be interesting and fruitful.

12




GREETINGS
BY THE PRESIDENT OF ISRAEL

Ezer Weizman

Ladies and Gentlemen,

Far be it from me to try and compete with all these words of wis-
dom. I would just like to welcome this distinguished company to the
residence of the presidents of Israel. As a layman, I must say that I,
too, have sensed a certain reluctance on the part of many Israelis to
acknowledge our great debt to Jewish sources, to the roots-of our
unique heritage. For that reason I am particularly happy to host the
opening of your important conference, for what could be more basic
to Jewish culture, to that Jewish heritage, than Jewish Law? Jewish
Law is the very foundation of our existence here.

My subjective impressions, looking back on my life here, tell me
that when people of my generation spoke of law, they might have
been referring to Ottoman law, English law, and the like; they were
rarely concerned with any attempt to forge a legal system of our own,
which would serve the state for which we were all working. And even
after the foundation of the State of Israel, we continued to rely on
Ottoman legal institutions, on British laws, for better or for worse.
Perhaps that is why the topics you are about to discuss are so Sig-
nificant. For we are now on the eve of the 21st century, and we must
think of the face of this country in 20 or 30 years, in the middle of
the next century. Will we still be able to speak of it as a “Jewish
State”? What is meant by an “Israeli State”? a “Hebrew State”?
While these are all concepts with which we grew up, they merit care-
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ful thought; and while such matters may begin with the use of Hebrew
and Jewish culture in such areas as poetry, literature, theater, and
the like, nowhere are they more prominent than in the realm of law.
If this conference should indeed contribute to the consolidation of
the State of Israel as a Jewish State, it will have fulfilled its primary
purpose. I wish you all the most fruitful and useful discussions.

14




GREETINGS BY THE PRESIDENT OF THE
SUPREME COURT OF ISRAEL

Aharon Barak

Mr. President, Ladies and Gentlemen.

Jerusalem has thousands of faces: heavenly Jerusalem and earthly;
spiritual Jerusalem and material; Jerusalem of the sacred and of the
profane; Jerusalem of stone and of the heart; Jerusalem of the Jews
and of other faiths; Jerusalem of the Orthodox and of the secular;
Jerusalem of the extremist and of the moderate; Jerusalem of hatred
and of brotherhood; Jerusalem of destruction and of renaissance.
Everyone has his or her own Jerusalem.

I came to Jerusalem at an early age. My whole world was shaped
in Jerusalem: my Jerusalem was that of the War of Independence and
of the Six-Day War, it was divided by a wall and surrounded by a
wall; it was the seat of learning and scholarship, of government and
justice. For me, Jerusalem is indeed the city of law and justice. It
was here that I studied law and taught law; here I have promoted the
rule of law and have contributed to the consolidation of the law. This
is the Jerusalem of which Isaiah prophesied: “I will restore your
magistrates as of old, and your counselors as of yore. After that you
shall be called City of Righteousness, Faithful City. Zion shall be
saved by justice, her repentant ones by righteousness.” My Jerusalem
is the City of Justice, the city of magistrates. “There the thrones of
judgment stood.” Thus it was in the past, when judges occupied the
thrones of judgment in Jerusalem, and thus it is today: Jerusalem is
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Greetings

the home of the Supreme Court of Justice, of the Supreme Rabbinical
Court.

Justice is done in Jerusalem. The Supreme Court, since its very
foundation at the inception of the State of Israel, has been engaged
in that task, handing down objective and fair judgment in disputes
brought before it. It treats all equally, left-wing and right-wing, sec-
ular and religious, Arab and Jew, man and woman, occidental and
oriental, young and old. The Supreme Court has maintained the rule
of law, jealously guarded human rights, developed law and created
one of the most advanced legal systems in the world — indeed, ahead
of many western countries. That is the case with regard to such areas
as contracts and torts, in constitutional and administrative law.

As far as the establishment of justice by the Supreme Court is con-
cerned, the goal of being “a light unto the nations” has been largely
realized. Throughout the years of its existence the institution has suc-
cessfully shaped a system based, on the one hand, on democracy and
liberalism, and, on the other, on the Jewish values of Israel. Through
years of legal deliberation, it has laid the foundations for a synthesis
of Israel’s values as a Jewish state and its values as a democratic
state. Its decisions give expression to Jewish heritage, political Zi-
onism and our basic conceptions of majority rule and the rights of
the individual. It has weighed all these principles in light of the basic
social perceptions of our nation, expressing the profound social con-
sensus of Israeli society in all its diversity and variety. If the law
going forth from Zion is not sufficiently known abroad, that is only
because of linguistic barriers.

I have no doubt that we will continue this work in the future, pro-
tecting the basic values of the State of Israel, developing its unique
character as a Jewish state, its heritage and its Zionism, realizing
its most inherent essence as a democratic country upholding human
rights and implementing the rule of the people. Our paramount ideal
should be human dignity. With this ideal constantly before us, we
shall fulfill our mission as a Jewish state, always conscious that hu-
man dignity was evolved in our own heritage, in the understanding
that all dignity emanates from the Creator — it is no accident that the
same Hebrew word, kavod, is used for both “dignity” and “Divine
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Glory.” Thus, human dignity derives from Divine honor, for humans
were created in the image of God: “And God created man in His im-
age, in the image of God He created him.” When we develop and
uphold human dignity, we develop the most important, major human
right, which should be upheld and protected by every democracy. In-
deed, by placing human dignity at the center of our conceptual
world, we are achieving that vital synthesis between our character
as a Jewish state and as a democratic state. Let us nurture unity and
tolerance, raising a banner with which all sectors of Israeli society
can identify, the most precious banner of all. Thereby we shall fulfill
the ancient prophecy, “for the law shall come forth from Zion.”

May this seminar justify the title Jerusalem — City of Law and Jus-
tice, by successfully expressing this aspect of the uniqueness of Jeru-
salem, the city in which the rule of law is governed by the desire for
true justice.

17







GREETINGS
BY THE MINISTER OF JUSTICE

Ya’akov Ne’eman

Your Excellency, President of Israel, Mr Ezer Weizman; Your Honor,
President of the Supreme Court, Prof. Aharon Barak; Chief Rabbi
and President of the Supreme Rabbinical Court, Rabbi Eliyahu
Bakshi-Doron; my friend and colleague, Deputy Attorney General
Prof. Nahum Rakover, the driving spirit behind this important semi-
nar; Rabbis and Judges; Your Honor Justice Miriam Ben-Porat,
whom I am honored to count among my teachers; Your Honor Justice
Haim Cohn, Dr. Zerah Warhaftig, and other trailblazers of the rule
of Jewish law in the State of Israel; friends and colleagues, and all
participants in this seminar.

I would like to say a few words about the importance of Jewish
Law in Israel’s legal system. Before that, however, I must follow the
teaching of our Sages that one should always begin one’s greetings
with a tribute to the host. Allow me, therefore, to offer my thanks to
the President of Israel, who has offered us his hospitality on this im-
portant occasion. Indeed, is there any other nation in the world
whose president could lend his residence for the opening session of
a seminar touching on millennia of Jewish history, on the cultural
and religious heritage that has brought us back to our homeland after
so many years?

Regrettably, Jewish Law has not achieved its proper place in the
Israeli legal system. Instead of imbibing the pure waters of our
sources, we have sought refreshment in gentile realms. This has pro-
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duced various absurdities; for example, there are legal principles
that we have received in the context of English law, such as
non-discrimination and equity, which English law itself absorbed
from the primary source of Jewish law. The same applies to the basic
principle of the “rule of law,” which implies the superiority of the
Jjudicial system and the interpretive privileges of the judiciary — all
these derive from Jewish Law, as has indeed been acknowledged
more than once by foreign sources as well.
 The failure to rely on our own sources also extends to broader

principles, of ethical and other import. Justice Barak, in his greet-
ings, referred to the basis of human dignity in the book of Genesis,
which celebrates the Divine image in humankind; and one can also
trace to the Bible such ideas as the protection of freedom, of the sta-
tus of women, of the basic right to life, and so on. But in all these
contexts we constantly refer to other legal systems! The Foundations
of Law Act, passed by the Knesset in 1980, which directs judges to
consider their decisions in the light of Jewish traditional principles
of freedom, justice, equity and peace, has unfortunately failed to find
its proper place in this country’s legal practice. It has opened a nar-
row crack in the wall — no more as yet. Few attorneys appearing
before our courts cite Jewish Law in a routine fashion; and the
courts, for their part, do not resort to this rich fountain.

Let me quote some of our most illustrious legal minds on the mat-
ter.

Justice Barak, in LCA 7504 — better known as Yemin Yisra’el —
offered some important comments in this connection, from which I
quote only one passage:

I accept the interpretation of the Israel government registrar of
parties, that the group known as Yemin Yisra’el has one
overriding goal: that legislation in the State of Israel should seek
inspiration in Jewish Law. This goal by no means contradicts the
existence of Israel as a democratic country. Indeed, Justice
Moshe Landau has called Jewish Law a treasure of our national
culture (Mishpatim 1, 305). It has accompanied the Jewish
people throughout its long history. “The Jewish nation - has
treated Jewish law, throughout all periods and in all parts of the
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Diaspora, as a unique possession, as part of its most basic
cultural property” — as declared by the late Justice Agranat in
Skornik v. Skornik (P.D. 8, 177). To be inspired by Jewish Law
in consolidation of legislation and in its interpretation is fully
consistent with the fact that we are at one and the same time a
Jewish state and a democratic state.

I agree and have nothing to add, other than the earnest desire that
these ideas be brought to fruition.

As an anecdote, lest I sound too serious, I would like to cite a story
attributed to the former Deputy President of the Supreme Court, the
late Justice Shneour Zalman Heshin. Once, while serving as a mem-
ber of the Committee for the Appointment of Judges, he disqualified
a candidate for the judiciary on the grounds that the person in ques-
tion had exhibited rank ignorance of a basic concept of Jewish Law
— he thought that the four shomerim (bailees) of the Talmud were the
leaders of the Jewish Watchmen’s Association (ha-Shomer) in the
Galilee. ..

Addressing the elite of Israel’s legal system here today, let me ad-
jure you to return to our roots, our own sources. We shall then drink
Jrom pure waters and indeed make Jerusalem the City of Law and
Justice.
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GREETINGS
BY THE CHAIRMAN OF THE ISRAEL BAR

Dror Hoter-Ishai

Dear friends and colleagues of the Israel Bar, distinguished ladies
and gentlemen. On behalf of The Israel Bar, I am honored and de-
lighted to welcome all of you here, in our eternal capital, Jerusalem.
The subject of this congress is illuminated by the three-thousand year
long history of this city, whose unique existence symbolizes for the
whole world that the quest for universal justice, the maintenance of
law and order, the constant effort to resolve disputes in good faith,
may lead us all to a better and peaceful world.

This congress is taking place while we here, in Israel, are trying
to fulfill the memorable prophecy of a world in which bayonets will
one day become spades. Our late Prime Minister, Itzhak Rabin, may
his soul rest in peace, was murdered in the very midst of his struggle
to achieve peace and bring security to the state of Israel. We will
never forget his role as the commander of the troops that broke the
siege of Jerusalem in the War of Independence, and as Chief of Staff
during the Six-Day War, when the city of Jerusalem was reunited for
ever.

Perhaps it is difficult for most of the world to understand why it is
that here, in the center of the old world, in the cradle of civilization,
people and nations are still fighting over a piece of land whose area
is merely a tiny portion of that of, say, Syria or Iraq. For the Jewish
people, however, there is nothing but the Land of Israel, whose area,
from the Mediterranean Sea to the Jordan, is less than 28,000 square
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kilometers — only 2.5% of the area of Egypt, 14% of that of Syria
and one quarter that of Jordan.

The city of Ir Shalem, or as it is now called, Jerusalem, was
founded on a hill not far from here, near the Western Wall. Later, it
became the center of King David’s kingdom. Since then, the city of )
Jerusalem has developed and expanded. Over the last 2,000 years,
many nations and religions have done their utmost to strengthen their
control on this City. Thirty years ago, we succeeded in unifying it,
and since then we have been developing and rebuilding it as our eter-
nal capital.

It has always been our ultimate goal to seek peace, to prevent wars
and pointless loss of life. We believe in solving problems by peaceful
means. It was our prophets who, in the Book of Books, foresaw the
day when bitter enemies would “beat their swords into plowshares
and their spears into pruning hooks... Nation shall not take up sword
against nation, they shall never again know war.” The vision of our
prophets, according to which we are trying to conduct our lives here
and to put this country on a firm foundation, foresaw the entire world
as a pleasant place to live in — where “the wolf shall dwell with the
lamb, the leopard lie down with the kid... In all of My sacred mount
nothing evil or vile shall be done.”

I hope that this seminar will be a step forward in the fulfillment of
those prophecies, so important not only for us but for many nations
all over the globe, where people are still sharpening their bayonets
instead of turning them into spades.

I wish you all a pleasant stay in Israel and hope that your discus-
sions here will be interesting and fruitful, so that this congress will
satisfy your expectations. Thank you all for your participation.
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Jerusalem and the Temple Mount

THRONES OF JUDGMENT AT YOUR GATES,
O JERUSALEM

Eliyahu Bakshi-Doron*

Jerusalem is first mentioned in the Torah as ‘Shalem’: ‘And King
Melchizedek of Shalem...” (Gen. 18:14), and Onkelos ad loc. trans-
lates ‘And King Melchizedek of Jerusalem.’ The name is indeed fit-
ting, for the very essence of the city is perfection (Heb. shelemut)
and peace (shalom).

King David, who made Jerusalem his royal capital, defined this
perfection and completeness as ‘a city knit together’ (Ps. 122:2).
There are two explanations of this definition. First, ‘a city knit to-
gether’ means that the city knits, or links, Earthly Jerusalem with
Heavenly Jerusalem (BT Taan. 5a). Alternatively, Jerusalem is the
city that brings all Israel together in friendship and partnership (/T
Hag. 3:6). These explanations are not distinct: they complement one
another, for Jerusalem, as the gate of heaven, is the spiritual center,
the place where the Lord ordained blessing, the place that links and
bridges the gap between Earth and Heaven, between Earthly and
Heavenly Jerusalem; and that spiritual center of holiness is also the
social center, bringing all Jews together in true comradeship.

As to Jerusalem being the spiritual center, uniting the nation, we
read further on in the same psalm: ‘There the tribes would make pil-
grimage, the tribes of the Lord — as was enjoined upon Israel — to

Rishon-Lezion, Chief Rabbi of Israel and President of the Supreme Rabbinical
Court.
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praise the name of the Lord. There the thrones of judgment stood,
thrones of the house of David.’ Here lies Jerusalem’s perfection, the
bond between Israel and their Heavenly Father which brings all Israel
together, as we read, again in that same psalm: “Pray for the peace
of Jerusalem; may those who love you prosper. May there be peace
within your walls, security in your towers.” Once again, King David
emphasizes the perfection of Jerusalem in two aspects, religious and
social: ”For the sake of my kin and friends, I speak peace” — the
social aspect, ”for the sake of the house of the Lord our God, I seek
your good” — the religious.

As a royal city and spiritual center that knits all Israel together,
emphasis has always been placed in Jerusalem on social right and jus-
tice, “There the thrones of judgment stood, thrones of the house of
David” - at the gates of Jerusalem, at the entrance to the Temple
Mount, where the Lord ordained blessing, there stood the thrones of
justice, thrones of the house of David, to make it known to all and
sundry that the basis of perfection is justice, and one can neither
bring all Israel together, nor reach the Gate of Heaven and unite
Heavenly and Earthly Jerusalem, without establishing social right
and justice. That is why the Sanhedrin and the Great Court sat in the
Chamber of Hewn Stone at the Gates of Jerusalem. Namely, for us
there is no difference between the Holy Temple and the Temple of
Justice, so that the thrones of justice stand at the Gates of Jerusalem.
But it is not just a question of location: authority, too, is indivisible,
so that the thrones of justice are also the thrones of the house of Da-
vid. The king, the source of authority, is also the judge, and it was
the kings of the house of David who occupied the thrones of judg-
ment - that same King David who ruled in Jerusalem presided over
the Sanhedrin, and it was said of him, ‘and David executed justice
and righteousness among all his people’ (I Sam. 8:15). His son Sol-
omon followed in his footsteps: the honor, authority and power of
his royal throne was vested in his judicial role, for in his wisdom he
sat in judgment and dispensed justice.

Jerusalem’s position as spiritual center, bringing all Israel to-
gether, gave it the name ‘City of Tzedek,” which may be translated
equally well as ‘City of Justice’ or ‘City of Righteousness.’ This was
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so even before David ruled there and seated the Sanhedrin at the
gates of Jerusalem: Onkelos translates ‘King Melchizedek of
Shalem...” (Gen. 18:14) as ‘King Melchizedek of Jerusalem,’ for
‘Shalem’ is identical with Jerusalem, as we learn from Scripture,
‘Shalem became His abode, Zion, His dwelling-place’ (Ps. 76:3).
Nachmanides, commenting on the verse in Genesis, explains that
‘Melchizedek’ is not a proper name, but designates the person so
named as king (melekh) of the place called Tzedek, that is, Jerusalem,
as the prophet calls it, the city ‘that was filled with tzedek... City of
Tzedek’ (Isaiah 1:21, 26). The Midrash, too, says of Jerusalem, ‘Je-
rusalem is called Tzedek, as Scripture says, “...that was filled with
tzedek”’ (Gen. Rabba 43). The Midrash there goes on to say: ‘This
place (Jerusalem) makes its inhabitants just and righteous.’ Let us
examine this definition of Jerusalem as ‘City of Tzedek,’ in order to.
determine the inner meaning of fzedek and better to understand the
perfection of Jerusalem.

At first glance, one might think that 1zedek means the same as din,
‘justice’ in the strict, legal sense; and indeed the Torah instructs
judges to ‘decide justly between any man and his fellow man’ (Deut.
1:16) and to pursue justice with all their might (ibid. 16:20). Closer
attention, however, indicates that the word has a more profound
meaning: fzedek also signifies honesty and integrity; and it also
means not only strict justice but what we call in Hebrew fzedakah,
that is, justice guided not by the letter of the law but by righteous-
ness, compassion, compromise, graciousness.

Jerusalem is defined by Isaiah (1:21) as the City of Tzedek: “...the
faithful city that was filled with justice, where tzedek dwelt,” and
when he complains of the growing injustice and social corruption that
ultimately caused the destruction of the city, the prophet stresses that
the very basis for Jerusalem’s existence is right and justice. Conse-
quently, redemption will come only when ‘Zion shall be saved by
justice, her repentant ones by tzedakah, righteousness’ (ibid. v. 27).
It is noteworthy that the Bible invariably speaks of Jerusalem, the
City of Tzedek, not in terms of justice alone, but in terms of justice
with compassion.

The sages of the Great Assembly formulated a special benediction
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in the Amidah prayer, entreating the Almighty to establish justice
among the people of Israel: ‘Restore our magistrates as of old and
our counselors as of yore.” The wording was inspired by the passage
in that same chapter of Isaiah (1:26): ‘I will restore your magistrates
as of old and your counselors as of yore; after that you shall be called
City of Tzedek, Faithful City.” The wording of the prayer, the style
of the verse, is noteworthy. It is not enough to have our magistrates
restored as of old. Besides honest judges, we specifically plead for
counselors; once again, the implication is that tzedek does not consist
merely of law and justice in the strict sense — the judge, whose task
it is to dispense justice and interpret the law, must have good coun-
sel. The benediction ends with the words, ‘Blessed are You, O Lord,
King Who loves righteousness and justice’ — again, righteousness and
justice. Indeed, very often in the Bible, mishpat, justice, is paired
with tzedakah, righteousness. Thus, God says of Abraham: ‘For I
have singled him out, that he may instruct his children and his pos-
terity to keep the way of the Lord by doing righteousness and jus-
tice...” (Gen. 18:19). We have already cited the verse ‘and David
executed justice and righteousness among all his people’ (Il Sam.
8:15); and, conversely, David says of the Holy One, blessed be He,
‘Mighty King Who loves justice, it was You Who established equity,
You Who worked justice and righteousness in Jacob’ (Ps. 99:4).
Moreover, the prophet makes redemption conditional upon ‘Observe
justice and do righteousness, for soon My salvation shall come...’
(Isa. 56:1). And we have already quoted Isaiah’s prophecy that ‘Zion
shall be saved by justice, her repentant ones by righteousness’ (ibid.
1:27).

Human beings see justice and righteousness as distinct entities.
Justice is the responsibility of society as a whole, while righteous-
ness, tzedakah, is the concern of the individual. Justice observes the
letter of the law, while righteousness would appear to set it aside at
times. Justice is dictated by law and order, which originate in truth
and integrity; while righteousness is founded on human emotion and
will. In the religious view, however, the two must always be inter-
woven: there is no justice without righteousness, nor righteousness

28



Thrones Of Judgment At Your Gates, O Jerusalem

without justice. ‘King Who loves righteousness and justice’ — God
loves justice and righteousness equally.

But how should we understand such love? Righteousness is indeed
a great virtue; one should cling to it and love its deeds. But what is
there to be loved in justice? Justice is a necessity; perhaps we would
be better off without disputes and quarrels — there would then be no
need for justice. Indeed, the fact that the judges and the courts are
kept busy is not necessarily a sign of a city of tzedek, a faithful city.
On the contrary, it attests to serious social problems. Now Jerusalem
is praised for being ‘full of justice,’ a city that creates work for the
courts — what is there to love in such justice? If we are to love
something, surely it is the peace and friendship that are the end result
of justice, not justice itself!? The truth is that these strictures hold
only when justice is considered a value in and of itself, not combined
with righteousness. Such justice, in human terms, implies preserva-
tion of rights, the rights of both individual and society. Indeed, with-
out justice the world, society, cannot exist, as Scripture tells us: ‘By
justice the King sustains the Earth’ (Prov. 29:4) — justice was partner
to Creation itself. But justice alone cannot build the world; besides
justice, one needs righteousness, generosity, compromise, mutual
compassion. And that, too, we learn from Scripture: ‘The world was
built with compassion’ (Ps. 89:3).

In sum: justice, though one of the foundations of social existence,
is not the sole such foundation. Our Sages have said, ‘The world is
founded on three things: on justice, on truth and on peace’ (M. Ab.
1:18) — from which we learn that truth is not always compatible with
justice, and surely not with peace.

In the religious view, justice is not always entrusted to man, as the
Torah tells us, ‘for judgment is God’s.’ It is incumbent upon us to
do not justice alone, but justice and right together; for we can never
be sure of the truth: the World of Truth is not this world of ours on
Earth, but the World of Ultimate Truth. No human judge, even the
most learned and honest, is capable of achieving pristine truth. A
judge can — and must — endeavor to get at the truth; but we humans
are limited in our vision, our perceptions, our understanding. Our
knowledge of the past is incomplete; we do not even possess all data
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touching on the present, and the future is surely a closed book for
us. In consequence, the judge, whose information is incomplete, can-
not do more than strive for the truth but can never exhaust it. The
Torah commands, ‘Justice, justice shall you pursue,’ but there is no
categorical imperative such as ‘Do justice,’ since flesh and blood can
do no more than make every possible effort to achieve justice; it is
not humanly accessible. On the other hand, we are enjoined, ‘Keep
your distance from falsehood’ (Ex. 23:7) — only ‘keep your distance,’
for it would be pointless to command human beings to avoid false-
hood in absolute terms; that is simply not within their power. Hence,
there is only one true judgment, and that is delivered by the Lord,
Who knows everything and holds everything in His hand, and there-
fore Scripture teaches us, ‘for judgment is God’s’ (Deut. 1:17). Or,
as we read elsewhere: ‘The Lord of Hosts is exalted by judgment,
the Holy God proved holy by righteousness’ (Isa. 5:16), implying
that even absolute truth, the very seal of the Holy One, blessed be
He, is a combination of right and justice, that beside the Throne of
Justice there stands a Throne of Mercy as well.

Were justice, the law, nothing but a constitution, preserving the
rights of the individual and the group, it would be vital and indis-
pensable; but there would be nothing there to love, certainly there
would be no special merit in a city full of justice. Real justice, how-
ever, as a religious concept, goes hand in hand with tzedakah, right
and righteousness. It consists above all in striving for Tzedek as a
supreme value, not merely in upholding civil or other rights. Such
justice is indeed worthy of love, it is supreme, because it involves
the recognition of #zedek and the perfection of the entire world.

A basic principle of justice is preservation of the rights of the in-
dividual and of society as a whole, the fundamental rule being, ‘What
is mine is mine, and what is yours is yours’ (M. Ab. 5:10). The very
existence of society requires such notions as private ownership,
modes of acquisition, territorial rights, as well as laws and regula-
tions that define these notions. But that particular rule, “What is mine
is mine, and what is yours is yours,’ basic as it is in the realm of
law, is said by some to be an attribute of Sodom, as we learn from
the Mishnah. Indeed, proper as it is as a legal rule, it is deficient
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from the viewpoint of religious faith — it surely does not build up
society or work for its benefit. In the religious view, it is not ‘What
is mine is mine etc.’ that counts, but rather ‘Give to Him of His own,
for you and yours are His’ (M. Ab. 3:7). In actual fact, even what is
yours is not really yours, but it belongs to the Almighty, Who gives
it to you and may take it back; He demands that you treat your pos-
sessions in a spirit of not only mishpat, justice, but also tzedek, right-
eousness. This is the underlying meaning of the rule, ‘Judgment is
God’s’: justice has the power to demand not only that one behave
according to the letter of the law, but also that one act righteously,
that strict justice and truth be integrated. When one is guided not by
‘What is mine is mine and what is yours is yours,’ but by ‘Give to
Him of His own, for You and Yours are His,” righteousness is no
longer an act of grace or compassion, but a categorical imperative,
in line with the criteria of the law. As our Sages teach us, ‘“Whoso-
ever closes his eyes to righteousness — it is as if he were committing
idolatry’ (BT Ab. Zarah 68a). That is to say, a person who ignores
righteousness is not only lacking in compassion, insensitive and in-
considerate — his faith is deficient, for he is denying the rule that
everything is His, and you and yours are His, he is evading his re-
sponsibility.

In sum: The thrones of justice at the gates of Jerusalem signify not
only the importance of justice; they convey the idea that the gates of
holiness cannot be attained without social well-being and perfection.
But we can say more: they also tell us something about the essence
of justice, about the thrones of the house of David. Justice is not
merely a basic value of social well-being; it must be melded with
righteousness, founded on the maxim, ‘for justice is God’s.” Our Di-
vine King loves right and justice and that is the very definition of
tzedek, which embraces both justice and righteousness.

An instructive example of such true justice may be found in a Rab-
binic saying about the destruction of Jerusalem. Our Sages said, ‘Je-
rusalem was destroyed only because judgments were delivered there
on the basis of the law of Torah’ (BT Baba Mezia 30b). The Talmud
indeed asks, what is wrong with ‘the law of Torah’ — surely that is
most desirable!? Should judgments be based on laws of thievery!?
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The answer is: ‘Jerusalem was destroyed only because judgments
were delivered on the sole basis of Torah law, never going beyond
the letter of the law with an eye to mercy and compassion.’

In human law, strict justice is the rule; but when justice is God’s,
it is not the letter of the law that is binding but also truth and well-be-
ing. Mercy and compassion in justice are not a question of special
piety, but a categorical imperative that may even be enforced under
certain conditions and upon certain people, as we learn from the
verse ‘Do what is right and good’ (Deut. 6:18). The Torah com-
mands us to do not only what is yashar, ‘right’ — interpreted here in
the sense of strict justice — but also what is good, meaning what is
true and beneficent, even though not according to the letter of the
law.

The Tosafot query the statement of the Talmud that ‘Jerusalem was
destroyed only because judgments were delivered on the sole basis
of Torah law, etc.” For we are told elsewhere that Jerusalem was
destroyed only because of baseless hatred (in the time of the Second
Temple) or because of the grave sins of idolatry, incest and blood-
shed (BT Yoma 9b). How, then, is it possible that the destruction oc-
curred only because of the strict judgments delivered in the city? The
Tosafot provide the answer themselves: the destruction was due to
both factors. And the Hafez Hayyim explains this as follows: Jerusa-
lem was indeed destroyed because of baseless hatred and grave sins,
and strict justice would indeed decree destruction; but the Almighty
is a merciful, forgiving God, and He would surely have treated us
accordingly, with grace and compassion. However, a person is
treated as he treats others, and since the people of Jerusalem them-
selves showed themselves lacking in compassion, adhering to the let-
ter of the law, God treated us, too, in that spirit, imposing punish-
ment in keeping with our sins.

It is our hope, therefore, that ‘Zion shall be saved by justice, her
repentant ones by fzedakah, righteousness.’ In order to expedite Re-
demption and the rebuilding of Jerusalem, we must observe the bib-
lical injunction, ‘Observe justice and do tzedakah, what is right, for
soon My salvation shall come, and my deliverance will be revealed’
(Isa. 56:1). Jewish Law must be guided by both justice and right-
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eousness. Justice as truth is indispensable and basic for society.
However, it is certainly not a supreme, exclusive value, for, as we
have said, the world is founded on three things: on justice, on truth
and on peace, so that righteousness must be interwoven with justice
and truth, peace with law, and that is fzedek. The democratic basis
of the legal system and of Israeli society is undoubtedly also an im-
portant, indispensable value, and it is dependent on strict justice; but
that does not always go hand in hand with truth, and surely not with
peace. One cannot base the legal system, government, solely on the
rights of the individual and of society, on ‘What is mine is mine and
what is yours is yours.’ Let us strive for fzedek, that is, for the ideal
combination of truth, justice and peace, as the prophet enjoined us:
‘Render in your gates judgments that are true and make for peace’
(Zech. 8:16).
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THE TEMPLE MOUNT - ACCESS
AND PRAYER

David D. Frankel*

I would like to discuss a few aspects of the question of the access to
and prayer on the Temple Mount over the last few decades.

The Legal Situation

The State of Israel gained control of the site in June 1967. From the
start, the Israeli government took a very liberal approach, allowing
the Moslem population freedom to pray and conduct their religious
affairs. Thousands of Moslems pray in the El-Agqsa mosque weekly,
especially on Fridays, and on special holidays the number of wor-
shipers may be counted in tens of thousands. In practice, the Islamic
Wagf controls the area, whereas the Israeli police has only a small
unit on duty on the Mount.

As far as Jews are concerned, it would seem logical that Jews
should have no problem praying on the Temple Mount, since it is
sovereign Israeli territory, as stated in Chapter One of the Basic
Law: Jerusalem, the Capital of Israel, 1980. The fact is, however,
that the situation is not so simple. If Jews entering the Temple Mount
appear to be tourists, they are allowed access during certain hours

*  Judge, Magistrate Court, Jerusalem.

I would like to express my thanks to Profs. Y. Englard, N. Rakover, M.
Halberstam and Sh. Slonim for their most helpful remarks, and to Mrs. R.
Budd-Kaplan for her assistance.
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along with other visitors. But if the Waqf guards and Israeli police-
men suspect that the Jews are coming to pray, their entrance is pro-
hibited. For example, if Jews wearing skullcaps approach the gate,
they are immediately stopped by the Israeli police and required to
give their particulars, such as name and address, and are not allowed
to enter.

This approach in fact contradicts Chapter 5 of the Basic Law: Hu-
man Dignity and Freedom, 1992, which states that the state is not
allowed to limit the freedom of any person. As the president of the
Israel Supreme Court, Justice Prof. Aaron Barak, has ex'plained,1 the
above-mentioned Chapter 5 also includes a person’s freedom to move
about freely in his own country, this being an integral constituent of
his honor and liberty.

In Petition 222/68 to the High Court of Justice,2 members of a cer-
tain national society demanded that the Ministry of Police permit
them to enter the Mount. The Court, in its decision, stressed that it
was not concerned with the question of the Temple Mount’s sanctity
for Jews. That sanctity is eternal and is therefore beyond discussion.
However, the time at which Jews will be able to exercise their right
to pray on the Mount will be determined by the authorities responsi-
ble for the security of the place, namely, the Israeli government. The
petition was accordingly dismissed.

In 1983 another question was brought up before the High Court of
Justice. Members of a group known as the Temple Mount Loyalists
requested permission to pray near the Western Gate of the Mount
(Sha’ar HaMugrabim) on the eve of Jerusalem Day (an Israeli holi-
day celebrating the reunification of Jerusalem in 1967). The chief of
police in Jerusalem refused such permission, and the group appealed
to the Supreme Court. The Court, in its decision, referred to an
American precedent written by Justices Douglas and Black,? inter-
preting the First Amendment of the U.S. Constitution, which is con-
cerned with freedom of religion. In accordance with that interpreta-

In his book Legal Interpretation, Vol. 3 (Jerusalem, 1995), 428.

2 24 P.D. (2) 141.

3 West Virginia State Board of Education v. Barnett, 319 U.S. 62Y; 63 S. Ct.
1178 (1943).
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tion, the Court ruled that the plaintiffs should be permitted to pray
by the gate.*

In the beginning of 1993, another petition was brought to the Court
by the Jewish Defense League, against the late Prime Minister
Yitzhak Rabin and a few other ministers. This group wanted Rabin,
and other government officials, to explain why they allow the sanc-
tity of the Temple Mount to be desecrated. For example, they noted
that Arabs are permitted to picnic and play soccer there, whereas
Jews are not allowed even to enter the premises with prayer-books
and other religious articles. After the police promised the court to
ensure that sports activities would no longer take place on the Mount,
the petition was dismissed; the Supreme Court’s position not to allow
Jewish public prayer on the Temple Mount remained unchanged.

An interesting question came before the High Court of Justice in
March 1992. Baruch Ben-Yosef wanted to offer the Passover sacri-
fice on the Temple Mount. He approached the Minister of Religious
Affairs, both Chief Rabbis, Moslem representatives and the Minister
of Justice, but was refused. In light of this situation, he filed a peti-
tion to the High Court of Justice.® The petition was dismissed and
the Court emphasized that even if the petitioner’s intention were pos-
itive, the act would still be undesirable. Justice Cheshin (who deliv-
ered the Court’s opinion) stated: :

The subject of the Temple Mount, and the rights of Jews to pray
on it, has been raised before this court several times and has
been discussed from all angles... [I]t was held time after time
that the decision in such cases should be given solely to the
executive branch, headed by the Israeli government. This view
has already been expressed in petition No. 537/81, Shtanger v.
the Government of Israel, P.D.I. 35 (4), p. 673, which
interpreted Chapter 3 of the Basic Law; Jerusalem, the Capital
of Israel, which is identical to Chapter 1 of the Holy Sites
Defense Law, 1967.

4 See Petition 292/83, Temple Mount Loyalists v. Jerusalem Police commander,
38 P.D. (2) 449.

5 See Petition 67/93 47 P.D. (2) 1.

6 See H.C. 33/92, 46 P.D. (1) 858.
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A similar judgment was delivered when the Jewish Defense League
filed a petition to the High Court of Justice against the Israeli police.”
The petitioners were denied access to the Temple Mount with Torah
scrolls in their hands. The Court accepted the police’s argument that
such restrictions were necessary in order to maintain civil order and
to prevent violent outbursts.

Without question, the most all-inclusive judgment on this subject
was handed down in the petition of The Temple Mount Loyalists,
Gershon Solomon and others v. the Government Legal Advisor, The
Head of the Police, and Others, it was delivered by Justice Professor
Elon.8 In this case, the court was dealing with questions as to
whether the Waqf had the right to build illegally on the Temple
Mount and why they were not prevented from damaging archeologi-
cal sites there. After examining the religious, historical and legal as-
pects of the Mount, the Court decided to overlook illegal construc-
tion by the Waqf, in the hope that Moslem religious authorities
would respect the law in the future. Accordingly, the petition was
dismissed.

Only a few months ago, judgments were handed down regarding
two separate petitions, filed in 1993 by Gershon Solomon, the leader
of the Temple Mount Loyalists group. In both cases, a police permit
to allow Jewish worshippers to enter the Temple Mount was denied.
The first case concerned a Jerusalem Day parade, the second, a sim-
ilar procession on the occasion of the fast of the Ninth of Av, involv-
ing 150 persons.® It is interesting that in both cases the judgments
were not delivered unanimously. In both cases, President Barak de-
livered the majority opinion and Justice Goldberg represented the mi-
nority opinion; in the second case, Justice Shlomo Levine supported
Justice Goldberg. The majority ruled to dismiss both petitions.

Recently there has been a further development, in connection with
a person named Yehuda Etzion and some of his followers. Since the

Pet. 1633/93, Takdin, 1993.

8 H.C. 4185/90, 47 P.D. (5) 221.

9 The first was H.C. 2725/93, in which three judges presided, President Barak and
Judges Goldberg and Or: Takdin 1996 (1) 370, Judgment given on 19/2/96. The
second was H.C. 4044/93, the judgment given by five judges, including
President Barak; Takdin, 1996 (1) 477, Judgment given on 20/2/96.
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authorities wish to prevent them from entering the Temple Mount,
the police obtained a lower court order restricting them to a certain
distance from the Western Gate. According to the police, Etzion
failed to obey the court order, and as a result criminal proceedings
were held against him. Among his many pleas, he claimed that this
type of court order was illegal because it denied his right of freedom
of movement as guaranteed by Chapter 5 of the Basic Law: Human
Dignity and Freedom, 1992. The magistrate court of Jerusalem ac-
cepted his defense, and he was acquitted.!©

Lately a different view has been expressed by Supreme Court Jus-
tice Dorit Beinish, in the case of Hershkovitz and 9 others v. The
State of Israel,!! allowing the police to make such restrictions.

The Temple Mount in Jewish Tradition

The Temple Mount is the most sacred place for the Jewish nation: it
is the site of both temples, also known as Mount Moriah, as we read
in the Bible: “Then Solomon began to build the House of the Lord
in Jerusalem on Mount Moriah, where [The Lord] had appeared to
his father David” (2 Chron. 3:1).

The religious duty of building a temple is already made explicit in
the Torah: “And let them make Me a sanctuary, that I may dwell
among them”(Ex. 25:8). Once Solomon had built the Temple on the
Temple Mount, as already noted above, it was believed that this
sanctuary would last for all eternity: “I have now built for you a
stately House, a place where You may dwell forever” (I Kgs. 8:13).
Ascent to the Temple was considered a noble ideal, as expressed by
King David in one of his poems: “Who may ascend the mountain of
the Lord? Who may stand in His holy place?” (Ps. 24:3). And the
prophet Isaiah linked his eschatological expectations with the Temple
Mount: “In the days to come, the Mount of the Lord’s House shall
stand firm above the mountains and tower above the hills” (Isa. 2:2).

Later, in the Oral Law, we find the following description of the
Temple Mount: “The Temple Mount was five hundred cubits by five

10 Criminal Case 1332/95 (Jerusalem), The State of Israel v. Etzion, and see the
interesting judgment given in the same spirit by Justice Rubinstein in motion
108/96 Friedman.

11 Criminal Motion 2712/96, decision given on 25/4/96.
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hundred. The greater part of it was on the south, the second largest
part was on the north and the smallest part on the west. The part
which was most extensive was the part most used” (M. Middot 2:1).

The twelfth-century Jewish scholar Maimonides refers to the Tem-.
ple Mount in his famous legal code Mishneh Torah, in Hilkhot Bet
HaBehirah (The Laws of God’s Chosen House): “Mount Moriah, the
Temple Mount, measured 500 cubits by 500 cubits. It was sur-
rounded by a wall” (Hilkhot Bet HaBehirah 5:1). And he continues:

...[If so,] how was [the Second Temple] consecrated? — By
virtue of the first consecration, performed by Solomon, for he
consecrated the Temple Court yard and Jerusalem for that time
and for all eternity... . For through its original consecration it
was consecrated for that time and for all eternity. And why do
I say with regard to the Temple and Jerusalem that their original
consecration is effective for all eternity?... Because the sanctity
of the Temple and Jerusalem stems from the Divine Presence,
and the Divine Presence can never be nullified (ibid. 6:14-16).

And he adds: “It is a positive commandment to venerate the Temple,
as Scripture says (Lev. 19:30), ‘You shall venerate My sanctuary.’
But it is not the Temple which must be venerated, but rather He who
commanded that it be venerated” (ibid. 7:1).

However, R. Abraham b. David (the Raavad), commenting on the
above passage, disagrees with Maimonides as to the eternal sanctity
of the Temple Mount: “This is his own idea, and I do not know his
source... Therefore, a person who enters it [the Temple Mount] in
the present is not punished by karet.” R. Joseph Caro, in his com-
mentary Kesef Mishneh (loc. cit.) defends Maimonides’ view, ques-
tioning Raavad’s categorical statement that a person entering the
place today is not punished by karetr and challenging him to prove
his opinion.

It should be noted that the medieval commentator R. Menahem
HaMeiri states that, “according to what we have heard,” the accepted
custom during his time was to enter the Mount.!? However, it was

12 Meiri to BT Shevu. 16a (= Bet HaBehirah, Massekhet Shevu ’bt, ed. Abraham
Liss [Jerusalem, 5733], p. 34).
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the prohibition that prevailed, and thus we find two authorities in the
first half of the twentieth century, the Chief Rabbi of Eretz-Israel,
R. Abraham Yitzhak Kook,!3 and the Chief Rabbi of Jerusalem, R,
Zvi Pesah Frank,!4 repeating the view that ascent to the Temple
Mount was punishable by karet.

After the Israeli occupation of East Jerusalem in the Six-Day War,
the old debate whether Jews are allowed to enter the Temple Mount
or not was reopened. The vast majority of orthodox rabbis, including
Chief Rabbis Unterman and Nissim, with many others, such as Rab-
bis Shlomo Zalman Auerbach, Yosef Eliashiv, A. Waldenberg,
Bezalel Zolty, Shlomo Yosef Zevin, Shaul Yisraeli, Ovadiah Yosef,
Yizhak Mashash, S. Aboudi, Zvi Yehudah Kook, S. Karelitz, and
Yizhak Koolitz, strongly prohibit entering the Temple Mount. A dif-
ferent view has been expressed by a few rabbis, such as the late Chief
Rabbi Shlomo Goren, who held that Jews are permitted to enter some
parts of the Mount, mainly its southern part.!>

Conclusion

The present legal policy of the High Court of Justice, as decided pre-
viously in the early petitions of 1968, would seem to be motivated
by the following considerations:

a. The maintenance of civil order on the Temple Mount, in view
of the fear that radical Moslem and Jewish elements might
clash at the site, causing violence; such events have already
occurred in the past.

b. The presumption that, according to the ruling of the vast
majority of orthodox rabbis, Jews are not allowed to enter the
Temple Mount today, for religious reasons rooted in the
supreme holiness of the place. Moreover, since the Western
Wall has become the major focus of Jewish worship, Jews
wishing to pray are not “deprived.”

I leave it to the reader to decide whether these considerations are

13 Mishpat Kohen, p. 96.

14 Mikdash Melekh, Vol. 5, Chap. 9.

15 See his study of the Temple Mount (Jerusalem, 1992) 17-24. See also R.
Ovadiah Yosef, Yehavveh Da’at, vol. 1, chap. 25, and R. Yizhak Shilat, 7
Tehumin (5746) 489.

41



JERUSALEM AND THE TEMPLE MOUNT

reasonable, or whether a special effort should be made to allow not
only Moslem but also Jews to observe their rituals on the Temple
Mount without disturbing one another. For the time being, practi-
cally speaking, the Islamic interest in maintaining its hold over the
site is made possible by the majority of orthodox Jews, who, follow-
ing rabbinic rulings, refrain from entering the Mount. This case
clearly illustrates the difficulty in maintaining a balance between re-
ligious, political, legal and security considerations.

I would like to conclude with the prophecy of the prophet Isaiah:

I will bring them to My sacred mount, and let them rejoice in
My house of prayer... for my house shall be called a house of
prayer for all peoples (Isa. 56:7).
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A CONCISE LEGAL HISTORY OF
JERUSALEM

David A. Thomas*

Perhaps there is no such thing as a concise legal history of anything,
but the title for this chapter comes from Professor Theodore
Plucknett’s classic one-volume work of the 1950’s, A Concise His-
tory of the Common Law. In that work he used over 500 pages to
give a wonderfully lucid account of nine centuries of common law
development. My task here is, in only a few pages, to say something
meaningful about thirty centuries of legal developments in the city of
Jerusalem.

Jerusalem’s Legal Prehistory

For thousands of years before written histories, ancient peoples and
societies inhabited the land in and around Jerusalem. Almost nothing
is known of their customs of law, government and social organiza-
tion. From the archaeological work at Jericho, which in the 7th mil-
lennium BCE was perhaps the earliest fortified city of which we
know, we assume that some of these prehistoric societies were char-
acterized by powerful leadership and coordination of labor resources.
Material culture was strongly affected by immigration from other re-
gions, and presumably so was social structure.!

Professor of Law, J. Reuben Clark Law School, Brigham Young University,
Provo, Utah.
1 E. Anati, “The Prehistory of the Holy Land (Until 3200 BC),” in M. Avi-Yonah
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Topography played an important role. Among the prehistoric Ca-
naanites, the fragmented terrain led to the forming of small, inde-
pendent political entities.

Semitic and Egyptian influences
Around the second millennium BCE, nomadic western Semites
gained control of Canaan and inevitably came under the scrutiny and
influence of Egypt. Texts inscribed on pottery bowls and clay figu-
rines of the 19th century BCE mention Egyptian-sponsored gover-
nors of Jerusalem, which by now had developed into a city. It ap-
pears that by the eighteenth century BCE, “Jerusalem, like the rest
of Canaan, had evolved from a tribal society with a number of chief-
tains to an urban settlement government by a single king.”

Egyptian civil and criminal legislation were apparently highly de-
veloped, and by the Fifth Dynasty the laws of private property and
of bequest were detailed and precise. Court cases were presented at
great length but almost always only in writing. The pharaoh was the
source of law and final judge, and the vizier was the chief adminis-
trator.3

A dynasty of foreign rulers established themselves in Egypt at the
end of the 18th century BCE Collectively known as Hyksos, these
 non-Semitic peoples entered Egypt through Canaan and profoundly
affected every aspect of life in Canaan as they passed through, in-
cluding creation of a sort of feudal society under a ruling class of
chariot warriors.

The Beginning of Jerusalem’s Historical Period

Entry of the Patriarchs into Canaan

The entry of the Patriarchs into Canaan, as told in the book of Gen-
esis, signaled the arrival of a nomadic society, which only hesitat-
ingly entered into such transactions as the purchase of land, exem-
plified by Abraham’s purchase of the cave of Machpelah for a burial

(ed.), A History of the Holy Land (New York, 1969), 27-28.
2 G. W. Ahlstroem, The History of Ancient Palestine (Sheffield UK, 1993),
169-172; B. Mazar, The Mountain of the Lord (Garden City NY, 1975), 45-46.
3 'W. Durant, Our Oriental Heritage (Story of Civilization: Part I) (New York,
1954), 161-164.
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-place (Gen. 23). In about 1580 BCE, native Egyptian forces expelled

the Hyksos and began once again establishing their dominance over
Canaan. Jerusalem emerged in the 14th century BCE as one of the
city-states of Canaan that was under Egyptian domination. Jerusalem
remained completely loyal to Egypt even as Egyptian control in Ca-
naan waned. Nevertheless, many of the internal political, administra-
tive and legal arrangements that had been introduced into Canaan by
the earlier Hyksos invaders were left in place. Thus, the basic unit
of a city kingdom persisted, headed by a ruler with broad powers.
Citizens, merchants, artisans, landowners and others had well-de-
fined “obligations” to the state.* And by this time, a significant pres-
ence had been achieved in Jerusalem by an Aryan people known as
the Hurrians from Mitanni in northern Mesopotamia, referred to in
the Bible as the Hivites or Horites. '

Melchizedek and Salem A
At some point of time during this long, pre-Davidic interlude oc-
curred the Biblical account of Abraham’s encounter with Melchize-
dek, king of Salem (Gen. 14:18-20), a city or settlement believed by
many to be identified with Jerusalem.> Abraham is depicted as paying
a tithe to this ruler, who is credited in some sources with the found-
ing of Jerusalem, and of receiving a divine blessing in return. Da-
vidic kings of Judah were later considered to be priests after the or-
der of Melchizedek,® and this same office is mentioned in the Chris-
tian New Testament (Epistle to the Hebrews 5:6, 7:1-3).

Davidic Jerusalem

According to the Biblical account, when the tribes of Israel entered
Canaan, Joshua divided the land between the tribes. Judah captured
Jerusalem but lost it to the Jebusites, a people of unknown (possibly
Hittite) origin, who held it until the time of David in the 11th century
BCE. David conquered Jerusalem with his own troops and made it

4 H. Reviv, “The Canaanite and Israelite Periods (3200-332 BC),” in Avi-Yonah,
op. cit. (above, n. 1), 40-48.

5 D. B. Galbraith et al., Jerusalem, The Eternal City (Salt Lake City UT, 1996),
26, 34 nn. 6-7.

6 K. Armstrong, Jerusalem, One City, Three Faiths (New York, 1996), 30.
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his city, the city of David, aligned with neither Judah of the south
nor Israel of the north. It is quite possible that the Jebusites were not
slaughtered, and that they and the Israelites coexisted in the city. Da-
vid probably took over the old Jebusite administration and kept the
old municipal officials. The courts of David and Solomon exhibited
many Egyptian characteristics, such as a grand vizier, a secretary for
foreign affairs, a recorder in charge of internal matters, and a
“king’s friend.” Virtually all of David’s policies and activities were
designed to reinforce — or had the effect of reinforcing — Jerusalem’s
position of primacy as a capital or as the seat of government and wor-
ship.”

Jerusalem under Judah and Israel

As described in the Bible, Solomon’s enormous building program in
Jerusalem, strengthening the fortifications and erecting the Temple
and palace, combined with the abolition of religious centers else-
where in Israel, pointed up Jerusalem’s position as the religious and
political center of the country. However, the emergence of two king-
doms after Solomon’s death diminished Jerusalem’s importance. Jer-
oboam, king of the ten northern tribes, built his capital at Shechem
and established shrines at Dan and Bethel, the northern and southern
limits of his domain, to divert religious attention from Jerusalem. Je-
rusalem, meanwhile, remained under the unpopular kingship of Re-
hoboam and after a few years suffered a plundering raid by the Egyp-
tian Pharaoh Shishak. For the next two hundred years, from Solomon
to Hezekiah, the two Israelite kingdoms quarreled and intrigued
against one another; Jerusalem lost its standing as the political and
religious center for all Israel.

Assyrian Law in Jerusalem

Early in the 8th century BCE, while Assyria was capturing Damas-
cus, Judah under Uzziah and Israel under Jeroboam momentarily co-
operated to expand Israelite territories to the extent of the old Da-
vidic kingdom. At the same time, Jerusalem itself was also expanded,
adding about 150 acres to the northwest of the site it then occupied.

7 Armstrong, op. cit. (above, 1. 6) 37-47; Galbraith et al., op. cit. (above, n. 5),
38-50.
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In 722 BCE the Assyrians captured Samaria, deported most of the
northern Israelites (the so-called “lost” ten tribes) and inserted in
their place other peoples from distant parts of the Assyrian empire,
who eventually mixed in and became the Samaritans of later Biblical
times. The southern kingdom of Judah, including Jerusalem, became
a vassal kingdom of the Assyrian empire.

Assyrian law of this period was distinguished by a “martial ruth-
lessness.” In addition to the most atrocious punishments prescribed
for serious offenses, trial by ordeal was sometimes used for more
ordinary misconduct. Local administration was originally in the
hands of feudal barons, but eventually came under the control of gov-
ernors appointed by the king, a form passed on to Persia and Rome.?

Jerusalem under Babylonian Law

During this period, Isaiah delivered powerful condemnations of Je-
rusalem’s society and stirring visions of a holier future. Beginning
in 715 BCE, King Hezekiah reasserted Judah’s independence from
Assyria, responded to the call for a religious cleansing and also for-
tified and prepared Jerusalem for the expected retaliatory assault.
Walls were strengthened and the famous water tunnel from the Gihon
spring was created. According to the Bible (2 Kgs. 19:35), the As-
syrian siege was broken off when the army was decimated by a
plague, and Jerusalem enjoyed a few more years of independence.
Egypt imposed authority over Judah for a few years (609-605 BCE)
before Egypt’s enemy, Babylon, brought Judah into its domain and
destroyed Jerusalem. The Babylonians attacked Judah and deported
Judean Israelites in 605, 597 and 586 BCE. In the last year men-
tioned, Jerusalem and the Temple were destroyed and most of the
population deported. The Babylonian conquerors governed from
Mizpah, a few miles north of Jerusalem.

The Babylonian system of government featured central and local
lords or administrators appointed by the king; these were advised by
provincial or local assemblies of elders, which maintained a measure
of local self-government. Substantively, the law of Hammurabi was
still revered. Priests were the early judges and courts were in the

8 Durant, op. cit. (above, n. 3), 272,
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temples, but secular personnel and settings eventually replaced them.
Babylonian law included the lex falionis, related to our English word
“retaliatory,” simplistically summarized by the phrase “eye for eye,
tooth for tooth.” Eventually, even these punishments in kind were
replaced by money damages. Private property rights were recog-
nized. We marvel at this code even today.?

By the time the first groups of Jews began returning from exile in
Babylon, now under Persian rule, about 70 years later, Samaritans
had moved into Jerusalem and opposed both the rebuilding of the
Temple and the restoration of the city administration to the returnees.
Nevertheless, a new Temple-was built and dedicated in 515 BCE, and
the city enjoyed considerable autonomy from the Persian imperial
overlords. During the 5th century BCE, Ezra and Nehemiah obtained
both religious and administrative authority from the Persian govern-
ment to carry out assignments in the Judean province, helping to es-
tablish religious reforms and restore the walls and some prosperity
in Jerusalem. Under Nehemiah, ten percent of the province’s popu-
lation were moved into Jerusalem to defend it. Ezra was sent from
Babylon to Judea, among other reasons, to instruct the Jews in the
law of their God. In Jerusalem, he read and explained the Torah, or
some part of it, and took vigorous action to implement its tenets.

Persian Law in Jerusalem

Persian law, meanwhile, was the will of the king (itself a reflection
of divine will), and a royal decree was irrevocable. Nevertheless, a
complex system of courts and litigation evolved, including “speakers
of the law” to assist litigants. A satrap governed each province, aided
by a form of permanent civil service. “Each region retained its own
language, laws, customs, morals, religion and coinage, and some-
times its native dynasty of kings.”10

Jerusalem under Alexander the Great, the Ptolemies and the Seleucids:
Hellenistic Law

Little is known of Jerusalem while it remained under the Persians.
Only when Alexander the Great ended that reign does the history of

°  Ibid., 230-232.
10 Ibid., 361-364.
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Jerusalem reemerge from obscurity. In 322 BCE Alexander was wel-
comed peacefully into the city, and he offered symbolic sacrifice in
the Temple. In response, Alexander allowed not only the inhabitants
of Jerusalem but all other Jews in Babylon and Medea to enjoy their
own unique laws and customs.!! Thus the Torah continued to be the
official law, and the administration that had operated under the Per-
sians probably remained in place.

Next year, Alexander died and Jerusalem entered a period of
changing fortunes under the competing Ptolemies and Seleucids, par-
ties associated with Alexander’s principal generals who took over the
conquered territories. At first, the Ptolemaic rulers from Egypt pre-
vailed, and once again Jerusalem resumed administrative and reli-
gious leadership and enjoyed broad autonomy in domestic affairs.
" The city’s administration was headed by an Aaronic high priest and
assisted by a council, called the Soferim, or Men of the Great As-
sembly, and comprising powerful teachers in the class of scribes that
developed in the late Persian period. In 275 BCE, the Greek Seleu-
cids from Syria contended for hegemony in Judea, inaugurating the
so-called Syrian wars of the next 75 years; during this time the
Soferim declined and disappeared.

The Seleucid Antiochus III, the first Syrian ruler of Judea, permit-
ted the Jews of Jerusalem to live according to their unique laws and
customs, as Alexander had done, and so the Torah still continued as
the official law. The old institution of the Soferim was revived, in
the form of the Gerousia or Council of Elders, later known as the
Sanhedrin. This body attended to the general administrative, politi-
cal, judicial and social affairs of Jerusalem and the surrounding area.
This council was headed by two teachers, one known as Prince or
President, the other, as “Father” (or Head) of the Court. Political
stability and legal privileges were disrupted by factional strife be-
tween Jews opposed to advancing Hellenistic culture and those who
accepted it (sentiments which tended to divide along Ptolemaic and
Seleucid lines).

Hellenistic law was classical Greek law. “Greek legislation is the
basis of that Roman law which in turn has provided the legal foun-

11 Josephus, Antiquities X1, viii, 4-5.
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dations of Western society.” At this time it still retained numerous
“primitive” elements, but the rule of law, increasingly secular law,
was nowhere more faithfully followed. Municipal autonomy was per-
mitted by the Seleucids, although the Seleucid monarchy, following
Asiatic tradition, was absolute.!?

The Hellenizers prevailed for a time, and Jerusalem was reorgan-
ized as a new Greek polis named Antiochia; as one writer put it, the
abrogation of the Torah became Jerusalem’s constitution. Civil un-
rest between the Jews themselves invited repression by the Syrians,
loss of governing privileges and an attempt by Antiochus IV, in 168
BCE, to destroy the Jewish religion altogether.

Jerusalem Ruled by the Hasmoneans

This provoked the Hasmonean, or Maccabean, revolt, to restore the
true worship. In 165 BCE the rebels succeeded in gaining control of
the Temple Mount, but could make no further gains in Jerusalem,
which remained a divided city until a peace treaty guaranteeing reli-
gious liberty was concluded three years later. Revolt continued there-
after, with the rebels seeking full political independence; Jonathan
the Hasmonean was appointed high priest and governor by the Syri-
ans in 152 BCE, governing all Jerusalem except the Acra, the for-
tress of the Syrian king’s garrison. In 142 BCE, his successor Sim-
eon expelled the Syrians, won immunity from taxes and confirmed
independence for the Jews. The high priesthood of the Aaronic order
was now made hereditary in the Hasmonean line and Jerusalem even-
tually became the capital of an independent Hasmonean kingdom.
Under the Hasmoneans, Judea once again became a theocracy and,
like other Semitic societies, closely associated spiritual and temporal
pOWers.

Opposition to the worldly and somewhat Hellenistic ways of the
Hasmoneans and the religious party known as the Sadducees led to
formation of the religious party known as the Pharisees. The Phari-
sees increased their civil and religious powers so as to impose their
positions on all Jews from their center in Jerusalem. All of this ac-

12 'W. Durant, The Life of Greece (Siory of Civilization: Part II) (New York, 1966),
257-259.
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tivity, especially as it relates to law and government in Jerusalem,
came to an abrupt end in 63 BCE, when Pompey’s armies imposed
the rule of Rome on Judea.

Roman Law in Jerusalem

Pre-Christian Roman administration

Pompey left Judea and other areas under Jewish rule, including the
non-contiguous Galilee, but razed Jerusalem’s walls to the ground.
However, when Julius Caesar succeeded to power in Rome, permis-
sion was given to rebuild the walls. Then, in a brief but violent in-
terlude, the Parthians invaded Jerusalem, which Herod retook by
siege three years later after a horrible massacre of the inhabitants.
Herod was then installed as king of the Jews in Palestine with virtu-
ally total control. After Herod’s death, the rule of his son Archelaus
was so brutally disastrous that Judea and Jerusalem were brought un-
der direct Roman administration, with a provincial governor as chief
executive. Caesarea continued as the seat of government, but in Je-
rusalem the

Council of Elders and its successor, the Sanhedrin, ruled as a
Jewish law court in matters of faith, manners and law in which
Roman interests were not directly affected. The Council
possessed no powers of capital jurisdiction (without
confirmation of the imperial magistrate), except against a pagan
who trespassed into the inner courts of the Temple beyond the
permitted Court of the Gentiles. The Council consisted of
members of the Sadducean aristocracy and more moderate
Pharisees and scribes.!3

As is illustrated by the well-known encounters of Paul with both Jew-
ish and Roman authorities, Roman law and civil rights applied to
those holding full Roman citizenship, while the indigenous folk were
governed in most matters by their own local laws and customs. Little
is known about what local law was applied, because the Jews them-
selves were bitterly divided about which law should be applied. The
Pharisees hoped that all aspects of life could be governed by The

13 Galbraith et al., op. cit. (above, n. 5), 155.
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Law, the Torah, and urged all Jews to observe the purity regulations
originally prescribed in the Torah only for priests officiating in the
Temple. With that attitude, it made little difference to the Pharisees
what government was in power, as long as they were free to manage
their own domestic affairs. Unfortunately, persistent guerrilla vio-
lence by parties of zealots exploded into full revolt, provoking Rome
to suppress the revolt, with resulting horrible loss of Jewish life and
freedom and the utter destruction of the Temple in 70 CE. As de-
scribed by historian Will Durant:

- Judea was almost shorn of Jews, and those that remained lived
on the edge of starvation... The high-priesthood and the
Sanhedrin were abolished. Judaism took the form that it has kept
till our own time: a religion without a central shrine, without a
dominant priesthood, without a sacrificial service. The
Sadducees disappeared, while the Pharisees and the rabbis
became the leaders of a homeless people that had nothing left but
its synagogue and its hope.!*

- During the siege of Jerusalem, Johanan ben Zakkai, an elderly pupil
of Hillel, escaped from the city and set up an academy near the Med-
iterranean coast, organizing a new Sanhedrin, the Bet Din (law
court), after the fall of Jerusalem. The new council, composed
mostly of Pharisees and rabbis, chose a patriarchal leader, who ap-
pointed administrative officers over the Jewish community, and who
had power to excommunicate recalcitrant Jews. Under the forceful
leadership of the Patriarch Gamaliel, contradictory interpretations of
the Law were reviewed and resolved and made binding upon all
Jews.

Continuing disturbances, allegedly touched off by Jews all around
the Mediterranean, prompted Hadrian, in 130 CE, to order a shrine
to Jupiter built on the temple site, and in 132 to prohibit circumcision
and public instruction in Jewish Law. After suppression of the Sec-
ond Revolt in Palestine, the Bar Kochba Revolt, Hadrian further for-
bade observance of the Sabbath or any Jewish holy day and the public

14 W. Durant, Caesar and Christ (Story of Civilization: Part III) (New York,
1972), 545.
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performance of any Jewish ritual. Jews were allowed in Jerusalem
only on one certain day each year. The pagan city of Aelia
Capitolina, with its imperial shrines on the Jewish temple site, was
erected on the ruins of Jerusalem, and its layout defines most of the
old city today. Judea became Palestine.

Jerusalem under Christian Roman administration

For the next two centuries, Jerusalem was ruled by Roman officials-
as an ordinary, sub-provincial municipality. Public law was Roman;
private law was Roman if one was a Roman citizen; otherwise, the -
law applicable to one’s own ethnic group applied. Even when the pa-
gan Roman character of Aelia was suddenly swallowed up in Con-
stantine’s embrace of Christianity early in the 4th century BCE,
when the imperial capital was no longer at Rome and the Byzantine
empire was commenced, little of Jerusalem’s law changed. The reli-
gious life of the city, however, began a profound transformation as
Christian shrines, pilgrimages and doctrinal disputes began increas-
ingly to focus on Jerusalem.

Law has been described as the most characteristic and lasting ex-
pression of the Roman spirit. Without a written constitution, the Ro-
man legal system nevertheless became marvelously complex and so-
phisticated. Roman jurisprudence continues as a living force in many
Western jurisdictions today.!>

Jerusalem under the Byzantines

Indeed, with the growing power of the Christian churches and offi-
cials in Byzantine Jerusalem, the line between municipal and eccle-
siastical authority was often crossed. For example, in 438 CE,
Eudokia, wife of Emperor Theodosius II, made a pilgrimage to Je-
rusalem. While there, she gave permission for Jews to pray at the
Temple Mount on several days in addition to the one day previously
allowed. In 444 CE she returned as ruler of Palestine and while in
Jerusalem became involved in doctrinal disputes about the person and
nature of Christ. Consequently, Jerusalem became a patriarchate that
outranked other Christian jurisdictions in Palestine.

15 Ibid., 391-406.
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Byzantine law, of course, is Roman law in its declining days, but
it has retained prominence through the codes of Theodosius and
Justinian. These codes were intended to absorb and reconcile the in-
fluence of Christianity and the conflicting laws of regions absorbed
into the empire, and to turn the accumulations of Roman law into a
logical code. Both codes enacted orthodox Christianity into law. Sig-
nificant changes were made in civil rights, laws of property and in-
heritance, slavery and in the Augustinian laws for moral reformation.

Dissension weakened the Byzantine Empire, encouraging Persian
attacks. Christian Byzantine Jerusalem was overcome by Persian
siege in 614 CE, and Persian Jerusalem was left under the rule of the
Jews who had been the Persians’ allies in the siege. However, the
Persians resumed direct control of the city two years later, in 616
CE. Persian law at this time was still based on its ancient code and
was stable. Much local autonomy was still observed.

Soon, however, Byzantium and Persia became reconciled and
evacuated each other’s territories, so that Jerusalem was returned to
Christian control in 629 CE.

Jerusalem under Islamic Rule

After a siege of only a few months, Byzantine Jerusalem surrendered
to Islamic forces in 638 CE. Both Christians and Jews in the city
were thereafter treated as “protected minorities,” who paid a poll
tax, could not bear arms, and had to surrender their means of self-de-
fense; they were granted religious freedom but not equality with Is-
lam. This is best illustrated by a decree attributed to the conquering
Caliph Umar, which, while perhaps not authentic, does accurately
express Muslim policy in Jerusalem:

[The caliph] grants [to the Christians in Jerusalem] security, to
each person and their property: to their churches, their crosses,
to the sick and the healthy, to all the people of their creed. We
shall not station Muslim soldiers in their churches. We shall not
destroy their churches nor impair any of their contents or their
property ... or anything that belongs to them. We shall not

54



A Concise Legal History of Jerusalem

compel the people of Jerusalem to renounce their beliefs and we
shall not do them any harm.!¢

In addition, houses of worship of other faiths were required to be
lower and smaller than Muslim religious buildings.

At first continuing the Christian ban on Jews living in Jerusalem,
the Muslims later revoked the prohibition and invited Jewish families
from Tiberias to live in a designated area. Jerusalem, however, did
not become the capital of Muslim Palestine, a fact which retarded the
city’s development.

Under the Arabs, the old order of life continued. Law was deduced
from the Koran. As Muslim jurists formulated responses to new sit-
uations, their traditions, the hadith, became a second source of Is-
lamic law, often reflecting the principles of Roman, Byzantine and
Jewish law. Minute regulation of conduct and ritual became as char-
acteristic of Islamic law as it is for Jewish law. Under Islamic ad-
ministrations, “government lands were measured, records were sys-
tematically kept, roads and canals were multiplied or maintained,
rivers were banked to prevent floods; ...Palestine... was fertile,
wealthy and populous.”!”

The Islamic world was in constant turmoil. In 868 CE a Turkish
commander took power in Egypt, also assuming control of Syria and
Palestine. He restored law and order and improved trade and the
economy. Both Christians and Jews were permitted to inhabit Jeru-
salem.

Islamic rule in Jerusalem was violently interrupted by the Crusad-
ers in 1099, and during their rule, until 1187, most of the inhabitants
of Jerusalem were European. French was the official language and
extensive attempts were made to recreate continental European feu-
dalism in the Crusader-dominated areas of Palestine.

The structure and law of the Kingdom of Jerusalem were contained
in the Assizes of Jerusalem, described as “one of the most logical
and ruthless codifications of feudal government.” The barons as-

16 Tabari, Ta’rikh ar-Rusul wa’l-Muluk 1:2405.
17 W. Durant, The Age of Faith (Story of Civilization: Part IV) (New York, 1950),
225-227.
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sumed all ownership of land and reduced the former owners to feudal
serfs, with heavier burdens than European serfs.!8

Saladin’s splendid victory in 1187 reintroduced Islamic rule in Je-
rusalem. Just when it appeared that the Third Crusade, under Richard
the Lionhearted, might win back Jerusalem for the Europeans, Ri-
chard was forced to return to England and deal with domestic distur-
bances. The Christians resumed rule in Jerusalem from 1229 to 1239,
largely because no other party had sufficient interest to oppose it.
Then, from 1244 to 1517, Jerusalem was ruled by Egyptian-based
military rulers, known to us as the Mamluks, who for the most part
neglected the city. The transition to Ottoman Turkish rule in
1516-1517 at first produced little change in the city,.even with a gov-
ernor appointed to administer municipal affairs. The second sultan,
Suleiman (“The Magnificent”), revised the legal system of the Otto-
man empire and undertook grand building programs in all his do-
mains, including Jerusalem.

Under the Ottomans, church and state were one, and the Koran and
the traditions were the basic law. The same association of scholars
that interpreted the Koran also provided the empire’s teachers, law-
yers, judges and jurists. It was such scholars who compiled the de-
finitive codes of Ottoman law. Christians and Jews enjoyed consid-
erable religious freedom under the Ottomans and were permitted to
rule themselves, by their own laws, in matters not involving Mus-
lims. Tenant farming and feudalism were widespread.

In 1831, under the Egyptian viceroy Muhammad Ali, significant
improvements were introduced in the administration of Jerusalem. A
centralized administrative system supervised improvements in the
city, religious freedoms were expanded, the town council was revi-
talized and, for the first time in centuries, rights to life and property
were guaranteed to all inhabitants.

Jerusalem Law in Modern Times

Ottoman rule in Jerusalem ended in 1917, and the British Mandate
for Palestine commenced in 1922. At that time, the law of Palestine -
was based to a large extent on a codification of Muslim civil juris-

18 Ibid., 592-594.
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prudence and on Turkish adaptations of French law. The Mandate
administration enacted early legislation on companies, partnerships
and bills of exchange, and a steady stream of further legislation con-
tinued until 1947, all following British legislative prototypes. Land
law, for example, was Ottoman, with two important legislative addi-
tions, the Land (Settlement of Title) and Land Transfer Ordinances.
Also, English Common Law and doctrines of equity penetrated local
jurisprudence, especially when there was a lacuna in Palestinian law.

Jerusalem was divided after the 1948 war, then unified again in
1967 and, by act of the Knesset, officially declared the capital of the
State of Israel in 1980. ’

Today, Jerusalem is the name of one of Israel’s districts, and this
district includes the municipality of Jerusalem, whose council bylaws
are subject to approval by the Ministry of the Interior. Municipal
courts generally have the jurisdiction they exercised during the Man-
date.1®

19 In addition to the specific sources cited above, the following were also consulted
for the writing of this article: E. Benvenisti, Legal Dualism: The Absorption of
the Occupied Territories into Israel (Boulder CO, 1990); H. Cohn, Jewish Law
in Ancient and Modern Israel (Jerusalem, 1971); Z. Falk, Hebrew Law in
Biblical Times (Jerusalem, 1964); D. Kretzmer, The Legal Status of the Arabs
in Israel (Boulder CO, 1990); D. Lankin, Israel Today, The Legal System
(Jerusalem, 1964).
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JERUSALEM THE HOLY CITY IN JUDAISM,
CHRISTIANITY AND ISLAM

Menashe Har-El*

Scholars are divided in their opinions as to the sanctity of Jerusalem,
though the basic idea that Jerusalem is holy to the three monotheistic
religions of the world: Judaism, Christianity and Islam, is widely
accepted.

The Jewish claim to the holiness of Jerusalem is based on the fact
that it was the one and only capital city of the Jews in the Land of
Israel, the sole site of their Temple. The city is holy to the Christians
because Jesus spent part of his life there, and died and was buried in
the Upper City. It is assumed that Jerusalem is holy to the Muslims
because the Umayyads, who were related to Uthman (Muhammad’s
father-in-law), ruled over the Land of Israel in the years 660-750.
They built a mosque on the Temple Mount, which was later called
El-Agsa (“The Farthest Edge™), because of the tradition, reported in
the Koran, that Muhammad, in a dream, ascended to heaven on his
legendary steed from the mosque of El-Agsa, then in the seventh
heaven of the city of Medina in Arabia.

In this article we will examine four basic themes:

a. Which nation planned and built up the Holy Land through the
generations and which nations caused its destruction?

Professor Emeritus, Department of Geography, Tel-Aviv University.
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b. Who conquered the Holy Land, and the land of which nation
fell into enemy hands?

c. Jerusalem is a Holy City to Jews, Christians and Muslims —
fact or fiction? _
d. Which nation has historical, national and religious claims to
the Holy Land?

The subject will be divided into the following five headings:

1. The names of the Holy Land in Hebrew, Christian and Islamic
sources;

2. the names of Jerusalem in Jewish, Christian and Islamic
sources;

3. shaping the landscape of the mountain and desert resources in
the Holy Land and the building of Jerusalem by Jews, Christians
and Muslims;

4. is Jerusalem the capital city of Jews, Christians or Muslims?
5. the sanctity of Jerusalem in the three monotheistic religions.

1. The Names of the Holy Land

Jewish Sources

The Hebrew name Yehudah (Judah), from which the word yehudi
(Jew) is derived, occurs 800 times in the Bible. Thus, during the pe-
riod of Persian, Greek and Roman occupation the Land of Israel was
known as Yehud or Judea.

The name Yisrael (Israel) occurs 2,512 times in the Bible; of these
occurrences, 1,880 are in the combination Am Yisrael (the people of
Israel), and 636 of these, in turn, possess a religious connotation.
The Jewish people is the only nation that has left imprints of its
name, language, religion, culture and national home in the Holy
Land.

Christian Tradition

Christianity originated in the Holy Land, which was called
Syria-Palaestina during most of the Roman-Byzantine period. The re-
ligious center of the Christians moved to Rome and from there, in
the Byzantine period, to Constantinople. The Crusaders called the
land Terra Israel, the “Land of Israel.” The Holy Land was the birth-
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place of Jesus Christ, the founder of their religion, rather than a
place of ethnic, national or historical significance to the Christians.

Islamic Tradition

No name was given to the Holy Land during the whole period of
Muslim rule, because it was considered part of Syria. The name
Filastin, from the district of Philistia, a coastal strip of Judea, is
translated in the Septuagint as Alofilos, meaning “stranger, for-
eigner.” The “Filastinians” are Arabs and their homeland is Saudi
Arabia, just as the country of the Yehudim is Yehudah, Judea. A peo-
ple which takes on the name of another nation, especially a Semitic
nation taking the name of the Philistines — a non-Semitic nation
which came to the Land of Canaan from the island of Crete in the
Mediterranean — has assumed a false identity. To quote the noted
Jewish historian B. Z. Dinur: “There is not and never has been a
Filastinian ‘nation’ — not in fact and not in fiction; but if the Jews
will it, it will come about... and if it does come about we will face
the problem of where we stand regarding our historical claims.” It is
a fact that there was no Filastinian nation in the Holy Land during
the period of Muslim rule, whether under the Umayyads, the Abbas-
ids, the Fatimites, the Ayyubids, the Mamluks, the Turks or even,
more recently, the Hashemite Kingdom of Jordan. And most signif-
icant: The name Filastin is not mentioned at all in the Koran.

2. The Names of Jerusalem

Jewish Sources

The names “Jerusalem” and “Zion” are mentioned a total of 821
times in the Bible, indicating the national and religious significance
of the city to the Jewish people. Jerusalem is called “City of David.”
David, who was born in Bethlehem, is mentioned 1,023 times in the
Bible.

Christian Sources

During the Roman and Byzantine periods and later, Jerusalem was
renamed “Aelia” (from the full name, Aelius Hadrianus, of the Em-
peror Hadrian, who quashed the Bar Kokhba Revolt), in order to blot
out any memory of Jewish presence in the Holy Land. The Byzan-
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tines, who called themselves “the inheritors of the Jews,” barred
Jews from living and trading in Jerusalem. The famous 6th-century
Byzantine mosaic map of Jerusalem in the town of Madaba,
Transjordan, does not show the Temple Mount — at a time when the
Temple Mount was definitely still in existence.

Islamic Sources

Jerusalem is not mentioned at all in the Koran. Muslim sources also
referred to the city as “Aelia” until the 10th century, as may be seen,
among other things, in coins minted during that period. In the year
750, when the Abbasid Muslims took Jerusalem from the Umayyads,
Arab sources relate that “In Khorasan [Persia] they took out black
flags [the national color] and would not rest until they had planted
them in Aelia.” In the 9th century, Jerusalem was referred to as bayt
al-maqdis and in the 11th century as al-Quds, from the original He-
brew words for the Temple, w1pnit n°a, and the Holy City, wpi [17V];
the name Sahyun, Zion, from the original Hebrew 71¢, was also used
Incidentally, according to an ancient tradition, Muhammad called the
Ka’ba in Mecca Sahyun, in order to attract Jews to Islam.

3. The Shaping of the Landscape of Jerusalem and the Holy Land

Israelites and Jews

The only people who put thought and effort into the shaping of Je-
rusalem and the surrounding desert and mountains were the Israelites
and, later, the Jews. They lovingly built up their city and its outer
areas with many original ideas, excelling in five areas:

a) Sixty percent of the land in the Jerusalem Hills was cultivated
by the construction of agricultural terraces. In the mountains of the
northern part of the country, grain and fruit trees were produced by
dry farming. In the hills of Ein Gedi in the Judean Desert, herbs,
spices and dates were produced by irrigation agriculture. In the hills
of the Northern Negev, flood water conservation was used to raise
crops and fruit, a method learned and adopted by the neighboring
nations.

b) The technology of water conservation was developed in Jerusa-
lem and the surrounding hills and deserts. In Jerusalem, in particu-
lar, five innovative methods were introduced: 1) Cisterns were built,
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initiating the digging of cisterns in the cities of Israel; 2) a well was
sunk to a depth of 37 m at Ein Rogel — the first of its type in Antig-
uity in the mountain area; 3) channels were dug from the Jerusalem
springs, in the heart of the hilly area, at a pitch of 10-120 m, in order
to strengthen the flow of the water; 4) fifteen reservoirs for the stor-
age of rainwater were built in Jerusalem, by damming valleys; and
5) two water tunnels and aqueducts were built, the first being Heze-
kiah’s tunnel, which is 533 m long at an inclination of 0.6/1000, and
the second, the aqueduct of En Arub in the Hebron Hills, 68 km long
at an inclination of 1/1000. Such a variety of projects enabled the
inhabitants to build settlements in places which lacked natural water
supply, in both mountainous and desert areas.

c¢) Industries using wood, stone and metal were established in the
uninhabited, wooded hills. King Solomon built chariots and traded
them with four kingdoms and empires: Egypt, the Hittites, Syria and
Que (north of the kingdom of Tyre).

d) Impressive architectural projects were undertaken, such as the
building of fortifications and of the Temple in Jerusalem. The Second
Temple, built by Herod, was one of the largest buildings in the an-
cient Orient, extending over an area of approximately 36 acres. An
idea of its size may be gained from the fact that its southeastern wall
was 48 m high, and the weight of one of the ashlar blocks in the
Western Wall has been estimated at 400 tons. It was said that “He
who has not seen the Temple building has not seen a magnificent
building” (BT Sukk. 51b).

e) The Jews were pioneers in the art of road construction through
mountainous and desert areas. We know of eight ascents with steep
inclines constructed in the mountainous parts of the Land of Israel in
biblical times. Three led to Jerusalem: the ascent of Beit Horon to
the west, the ascent of the Mount of Olives to the north and the as-
cent of Ma‘aleh Adummim to the east. Built by skilled road engineers
during Israelite Monarchy, these mountain roads served as a basis for
the work of later Roman and Byzantine engineers.

Christians
Large churches were built in Jerusalem during the Byzantine period,
when the city was considerably smaller than it had been in the Second
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Temple period. Churches and monasteries were built both in Jerusa-
lem and elsewhere, with the aid of the Byzantine rulers. The Negev
was found suitable for the construction of monasteries, and Eilat and
the Red Sea were economically important as a gateway for the trans-
portation of luxury goods (spices and silk) from Southeast Asia to
the west. In Crusader times fortifications and churches were built
near the main roads and the borders — to defend the land from po-
tential Muslim attack, as the land was very sparsely populated, and
to control the coastal road and the main inland road, which were im-
portant for defense and international trade.

Muslims

In the course of more than a thousand years of Muslim rule in the
Holy Land, not a single new city was built on a previously unpopu-
lated site. Even in Ramleh, capital of the district of Filastin, remains
of previous Jewish settlement have been found. Some construction
was initiated by the Muslim rulers for political reasons, mainly under
the Umayyads, who built the Dome of the Rock, the EI-Agqsa Mosque
and the government buildings south of the Temple Mount. The
Umayyads were in conflict with the clan of Ali, Muhammad’s suc-
cessors in Mecca. However, the Umayyads never completed their
palace in Jerusalem, and during their rule the country was completely
neglected.

M. Gil! has pointed out, on the basis of the hadith literature, that
the Muslims considered farming to be an ignominious profession, to
be opposed and rejected: “Do not settle in villages, for whoever in-
habits villages is alike to one inhabiting tombs.” According to Ibn
Khaldun, the Prophet Muhammad, upon seeing the blade of a plow
in the home of a supporter in Medina, said: “Such a thing never came
into the home of human beings, except when they were humiliated.”
It was Ibn Khaldun’s thesis that “the remoteness of nomads from the
village centers guarantees the preservation of the pure lineage, for
farming the land impairs the nomad’s freedom.

L' M. Gil, Eretz-Israel in the First Muslim Period, 1 (Jerusalem, 1983), 113
(Heb.).

2 Abd al-Rahman Ibn Khaldun, The Muqgaddimah: Prolegomena to History,
Hebrew translation by I. Koplewitz (Jerusalem, 1966), 100, 281.
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Why did the Muslims refrain from building up Jerusalem and the
rest of the country for the 1,065 years of their rule — as the Umay-
yads, for example, made Damascus into a magnificent city, the
Mamluks built the beautiful city of Cairo and the Abbasids the great
city of Baghdad? The reason is that, according to an ancient Islamic
hadith about Jerusalem, “The building of the Temple will bring
about the destruction of Yathrib [= Medina].”?

Settlements on both hill and plain were destroyed and abandoned;
the valleys became malaria-infested swamps and a Bedouin popula-
tion, which thrived on highway robbery and theft, took over. All the
roads painstakingly paved during the First and Second Temple peri-
ods and during the Roman and Byzantine periods were destroyed:
there was not a carriage to be found in the whole of the country until
1860 and the camel reigned supreme, as in the days of the pre-Ca-
naanites around 5000 BCE, before the introduction of the wheel.

4. Jerusalem — Whose Capital?

Under Israelite and Jewish rule

Jebusite Jerusalem was a town of some 10-12 acres. Under King Da-
vid (10th century BCE) Jerusalem first became the capital of the
whole country, and his son Solomon built the First Temple. By the
time of King Hezekiah (8th century BCE), Jerusalem extended over
more than 160 acres. In the Second Temple period, Jerusalem occu-
pied an area of c¢. 450 acres and was the largest and most fortified
city in the land. It took 46 years to build (John 2:20). The Temple
Mount was constructed by 10,000 Jewish workers over a period of
10 years; the Second Temple itself was built in 1.5 years by 1,000
priests (Josephus, Antiquities of the Jews XV ,xi,2). With the excep-
tion of a short period in Crusader times, Jerusalem was the capital
city of the people of Israel, and only of the people of Israel.

Under Christian rule

Jerusalem was never considered the capital of the Byzantine Chris-
tians, whose capital was Caesarea. Their purpose in the Holy Land
was political and commercial; their religious capital was Catholic

3 Wasiti Abu Bakr Muhammad, Fada’il Bayt al-Magqdis (Praises of Jerusalem),
ed. Y. Hasson (Jerusalem 1979), p. 54 no. 81.
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Rome, called “the Holy City” in their manuscripts. In the year 536
Jerusalem was fifth in the patriarchal hierarchy of the Byzantine Em-
pire, after Constantinople, Rome, Alexandria and Antioch. Later,
Constantinople was the holy city of the Greek Orthodox church.

Jerusalem might perhaps have been considered the religious and
political capital of the Crusader kingdom, which extended from the
border of Egypt in the south to the Bay of Alexandretta on the north-
eastern shore of the Mediterranean in Southern Turkey, were it not
for the fact that it was under the dominion of Catholic Rome. In fact,
Acre was the main fortified city of the Crusaders for political, ad-
ministrative and commercial purposes, especially in the latter half of
their 200-year rule. The Crusaders differed in language, culture and
religion from the majority of the population of their time; during
their rule, the population of Jerusalem was lower than at any other
time in the history of the country.

Under Islamic rule

Jerusalem has never been the capital city of the Muslims or the Ar-
abs. It never even attained the status of chief district city of Filastin
in Syria. In fact, Jerusalem was second to the capital city of Ramleh
in the district of Filastin.

5. The Sanctity of Jerusalem in the Three Monotheistic Religions

In Judaism

Jerusalem is the only holy city of the Jewish people; it was the Isra-
elites who chose that location in the desolate, rugged and wooded
hills of Judea. They shaped its landscape in line with the biblical
verse, “The Lord is a God of mountains” (I Kgs. 20:28). Three times
a year, all the tribes of Israel made a pilgrimage to Jerusalem, bring-
ing the produce of their land and the fruit of their trees to the Temple
— a unique custom not to be found in any other place in the world.
The Jews fortified and beautified their capital city — nowhere in the
ancient Middle East was there any city like it.

In Christianity — supraterrestial
The Byzantine Christians made great efforts to erase Jerusalem and
the Temple as the focal point in the Jewish religion. Thus, the bib-
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lical Mount Zion, the Temple Mount, is missing in the famous Byz-
antine mosaic map of Madaba. They made it into a garbage dump,
unashamedly replacing the Jewish tradition of the sanctity of the
Temple Mount by a Christian tradition of sanctity, relocated to the
hill of Golgotha and the Church of the Holy Sepulcher, where Jesus
was said to have been buried, which they had the effrontery to name
“Mount Zion.” According to Jewish tradition Mount Zion was the
place of Adam’s birth and of the binding of Isaac; these events, too,
were “relocated” to the hill of Golgotha, and the Zion mentioned in
Isa. 2:3, “For out of Zion shall go forth the Torah and the word of
the Lord from Jerusalem,” was relocated to the Church of the Holy
Sepulcher.

The Christians claimed that the visible, physical Mount Zion had
been destroyed together with the Second Temple. For them it no
longer existed. Instead, there was an incorporeal extra-terrestrial Je-
rusalem above the church of the Holy Sepulcher, not on the Temple
Mount. An incorporeal Mount Zion also hovered above Rome and
above Constantinople. In the course of time, Rome, the seat of the
Pope, became the focal point of the Christian religion. The sanctity
of Jerusalem for Christians is based solely on the sanctity of Jesus’
burial place in the Upper City. It is significant that most of the
Church Fathers objected to Christian believers going on pilgrimage
to Jerusalem.

The Crusaders, too, believed that the Temple Mount was holy but
not related to the Jewish religion. They converted synagogues and
mosques into churches and mercilessly slaughtered Jews and Mus-
lims, in spite of the sanctity of Terra Israel. The first palace of the
Crusader rulers was the El-Agsa mosque, which they called Templum
Solomonis; later they moved the palace to the Citadel of David, near
Jaffa Gate. The Dome of the Rock was renamed Templum Domini -
the temple of the Lord, signifying the biblical location of the temple.

In Islam - fact or fiction?*
No special status of sanctity was accorded Jerusalem when Muslims

4 The following material is taken from M. Gil’s chapter, “Political History of
Jerusalem in the Early Islamic Period” (Heb.), in Sefer Yerushalayim [The
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first came to rule the Holy Land; in fact, any such belief would have
negated the principles of Islam. The Umayyad Khalif Abd al-Malik,
who moved his capital city from Mecca to Damascus, built the mag-
nificent Dome of the Rock in Jerusalem in the years 692-697, intend-
ing to belittle the importance of Mecca as a pilgrimage city, as it was
under the control of his rival Abd-Allah ibn Zubayer, and to enhance
the importance of the new shrine in Jerusalem, close to Damascus,
the Umayyad capital. According to M. J. Kister, the Khalifs Uthman
and Umar, who edited the Koran, commanded the Muslims to pray
in Mecca and Medina and not in Jerusalem, in accordance with Mu-
hammad’s wishes. Kister points out that ard es-Sahyun (“the Land of
Zion”) is mentioned in a hadith (islamic tradition) as being in the
vicinity of Mecca and Medina.

According to Hasson, Jerusalem does not qualify for the status of
Haram - a holy place. Only Mecca qualifies for that status. The
sanctity of Mecca is mentioned in the Koran, while that of Medina
appears only in Muhammad’s sermons and for that reason is not ac-
cepted by all Muslims. Jerusalem, however, is considered merely as
a place of prayer, a mosque, possessing the same sanctity — qudusiya
— as any mosque, anywhere outside Jerusalem. The notion El-Haram
el-qudsi el-sharif (the revered Temple of Jerusalem) negates Muslim
religious law according to Ibn Taimiyah, who opposed the idea in the
14th century, but without success. The building of the Umayyad
Mosque El-Agsa in Jerusalem was, as already mentioned, a politi-
cally motivated act; in the original writings, the El-Agsa mosque is
mentioned in the Koran as being in the seventh heaven of El-Medina
and not on this earth.

In the year 765, the Shi’ite Imam Ja’far el-Saddeq, the sixth Imam
of Iraq, was questioned about the sanctity of the mosques. He re-
plied, “The mosque of Mecca and the Mosque of the Prophet (Me-
dina) are holy”; of El-Agsa he replied, “It is in heaven,” noting
moreover that “The Kufa mosque (in Iraq) is better than the one in
Jerusalem.” Indeed, the El-Agsa Mosque, built in the year 705, sixty

History of Jerusalem: The Early Islamic Period (638-1099)] (Jerusalem, 1987),
1-31, and from Y. Hasson’s chapter, “Jerusalem in the Muslim Perspective: The
Qur’an and Tradition Literature” (Heb.), ibid., 283-313.
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years after Muhammad’s dream, is nowhere mentioned in the abun-
dant quotations from the Koran (totaling a length of 240 meters!) that
decorate the walls of the Dome of the Rock, which was built in 692.
Tagiya el-Din ibn Taimiyah, a fanatic north-Syrian -cleric
(1263-1328), wrote as follows about the El-Agsa in Jerusalem:

It is forbidden to walk around the Rock of the Dome and
El-Agsa. It is forbidden to face the Rock in prayer. It is
forbidden to slaughter animals for sacrifices near the Rock or
near El-Agsa. It is forbidden to visit the prayer houses of the
infidels. There is no Haram in Jerusalem. Moreover, the
traditions of Muhammad’s famous nocturnal journey to visit the
graves of Moses and Aaron are false. Anyone who transgresses
these prohibitions becomes an infidel who sins against Islam and
is excommunicated; he is asked to repent. If he repents, his
repentance is accepted; if not, his punishment is death.

In the early works of the Islamic literary genre known as Fada’il
al-buldan (The Praises of Cities), written in the 9th century, we find
essays referring to Mecca, Medina, Baghdad, Wasit, Merv, Homs
and Qazwin. There is no mention of Jerusalem until the 11th century,
when a Book of Praises of Jerusalem was written for political as well
as religious reasons. Indeed, after the fall of the Umayyads, Jerusa-
lem was neglected by the Muslims, who lost interest in it because of
its distance from their capital cities. With the Fatimite conquest of
the Holy Land in 969, the interest of the Muslim world in Jerusalem
was reawakened in view of its proximity to the Fatimite seat of gov-
ernment in Egypt. Other factors of importance were the suppression
of the Sunni Muslims and the Christians in Egypt and in the Holy
Land by the ruler El-Hakim, as well as, later, the Crusader conquest
of the Holy Land. Nevertheless, we find the Muslim geographer
Yaqut (1179-1229) referring to various sacred cities as follows: “The
Indian city Multaan was holy to the Indians and the Chinese, in the
same way as Jerusalem was holy to the Christians and the Jews, and
Mecca was sacred to the Muslims.”
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Summary and Conclusions

We can now go back to the four basic headings mentioned at the be-
ginning of this article:

A. Which nation planned and built up the Holy Land throughout the
generations and which nations caused its destruction?

Only the Jewish people, who had received the biblical message
with love and considered it the true way of life could shape, build
and fortify the landscape of the hills and the deserts of the Land of
Israel, starting from the time that the Children of Israel, led by
Joshua, entered the land and began to cultivate it, until the Zionist
conquest of the desert in our time. No such feat has ever been ac-
complished by any other nation, right up to our times. To quote Eze-
kiel 36:34-35:

And the desolate land, after lying waste in the sight of every
passerby, shall again be tilled. And men shall say, “That land,
once desolate, has become like the Garden of Eden; and the
cities, once ruined, desolate, and ravaged, are now populated
and fortified.”

Quoting the above, David Ben Gurion, the founder of the State of
Israel, said at the 20th Zionist Congress: “The Bible is our mandate
to the Land of Israel... It establishes our rights to the land, the whole
of it, for all time.”

During the Muslim conquest, however, until the end of Ottoman
rule in 1917, the most fruitful parts of the land, the fertile valleys
and the plains whose produce had been proverbial, gradually turned
into fetid swamps; the neglected roads fell into disuse and carriage
transport ceased. As Ibn Khaldun comments: “The Arabs of the des-
ert, because of their wild nature, are men of banditry and destruc-
tion, who plunder whatever they can... When the Arabs of the desert
occupy developed lands, these lands are soon made desolate.” The
hills and the deserts, which had been shaped and populated by the
Children of Israel, were neglected and became wasteland under Mus-
lim rule. Jerusalem, the city that was so “holy” to them, was left to

5 Ibn Khaldun, op. cit., 108-109.
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crumble. In fact, the walls of Jerusalem were destroyed three times
during the period of Muslim domination:

1. The Umayyad Khalif Marwan II destroyed the walls of the
city in the year 745, out of fear that the Beduin Ali,
Muhammad’s son-in-law, then besieging Jerusalem, would
conquer it and use the walls as fortifications.

2. In 1187, the Ayyubid ruler Saladin, having captured
Jerusalem from the Crusaders, destroyed the walls and left them
in ruins, lest the Crusaders retake the city and take advantage of
its fortifications.

3. In 1212, the Ayyubid Al-Mu’atham Isa (Saladin’s nephew)
rebuilt the walls of Jerusalem but afterwards destroyed them.
Jerusalem was then left without walls for 320 years, until the
Ottoman conquest.

In sum, since the Canaanites, Jerusalem was never unwalled, except
during the rule of three Muslim dynasties: the Umayyads, the
Ayyubids and the Mamluks.

B. Who conquered the Holy Land and the land of which nation fell into enemy
hands?
When the Children of Israel entered their Promised Land, it was in-
habited by a number of tribes and clans, originating in various lands.
These tribes were the Philistines, the Hittites, the Hivites, the Jeb-
usites and the Emorites, all known to us from the Bible. The Israelite
settlement of the Holy Land essentially dates back to the time when
the Patriarchs came to the Promised Land at God’s command. From
the time of the first settlement until the First and Second Temples
were destroyed, the Israelite tribes and their kings settled the land.
They first settled in the hills and the sparsely inhabited desert areas,
while the Canaanites lived in the easily accessible fertile plains and
valleys. Thus the Israelites were the first to “bring forth bread from
the earth,” after the painstaking labor needed to terrace the barren
land and thus to “bring forth earth from rock,“ both on hilly and in
desert areas. It is estimated that from one to three years were needed
to prepare 1,000 square meters of land for agricultural use.

The Israelites were the first nation in history to unite all parts of
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the Holy Land and establish it as an independent entity, governed
from one capital city, Jerusalem. They fortified the cities and the
borders, trying to maintain their freedom from the empires of As-
syria, Babylon, Egypt, Greece and Rome, who used their mighty ar-
mies to conquer the Holy Land.

The Arab-Muslim conquest of the Land of Israel was a conquest
by Islamic empires, which sought to enlarge their territory in order
to impose Islam on the Christian, Jewish and pagan populations and
to dominate the economies of the parts of Asia, Africa and Europe
that they had conquered. During the 1065 years of Muslim rule over
the Land of Israel it was never regarded as a separate entity but as
part of Syria, since the Umayyads had their capital at Damascus. It
did not even have a name: the southwestern part of the country was
called Filastin, derived from the Hebrew Peleshet (= Philistia), and
its capital was at Ramleh. The Muslim rulers exploited the soil and
its resources, cut down the forests, neglected the fertile lands and
turned the rivers into swamps. The unpopulated settlements in the
mountains became the dwellings of Beduin shepherds who streamed
into the country from Egypt, Arabia and Syria. They plundered and
removed the vegetation. Thus the land which, through the efforts of
Jews and Christians had become an agricultural paradise, was robbed
and denuded of all its natural resources; it became a deserted land,
lonely and unpopulated. By the 17th century, the population of the
Land of Israel on both sides of the Jordan was estimated at about
200,000. As Dinur said of the rights of the Arabs in the land: “The
Arabs have full rights to live in the Land of Israel, but no right to
the Land of Israel.”

In 1882 Hovevei Zion, the “Lovers of Zion,” began to reclaim
their ancestral heritage which, after more than a thousand years of
Muslim rule was desolate and barren. Once again the Jews have
turned the land into a fertile haven, just as they did in the days of
the First and Second Temples. The Jewish “conquest” of the Land
of Israel was a conquest in two senses of the word: it was a conquest
of the wilderness, and a return to national roots by restoring settle-
ments in the only homeland the Jews had ever called their own.
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C. Jerusalem as a Holy City to Jews, Christians and Muslims - fact or fiction?
According to the Bible, the Book of Hasmoneans, the writings of Jo-
sephus, the Mishnah and the Talmud — not to speak of archaeological
discoveries — there can be no doubt that the magnificent Temple on
the Temple Mount was not only the one and only Temple of the peo-
ple of Israel, but there has never been such a splendid building in the
Holy Land nor, indeed, anywhere else in the world. It was built by
the Jews and destroyed by their enemies several times. The original
Temple was built by King Solomon and rebuilt when the exiles re-
turned, led by Ezra and Nehemiah, in the 6th century BCE; it was
later restored by the Hasmoneans and rebuilt by Herod and his heirs
in the 1st century BCE. The Babylonians, Greeks, Romans, Byzan-
tines and Muslims all tried to destroy it in their turn. There is no
doubt that the sanctity of Jerusalem made it the one and only real and
true capital city of the people of Israel and the Land of Israel from
the time of the First Temple until the present day. Only Jews turn
toward Jerusalem when they pray.

As to the Christians — we have already noted how the Byzantines
expunged the Temple Mount from the Madaba map, insisting that the
physical presence of Jerusalem was no longer significant for religious
worship but that a heavenly, spiritual Jerusalem could exist in the
mind of the believer anywhere in the world. Thus Rome became, and
has remained, the Christian world’s major spiritual capital. Even
though the Temple had been destroyed by their enemies, the Temple
ruins still remained the most holy place for Jews. In their churches
the Christians turn in prayer to the east, to the rising sun and not
towards Jerusalem.

Somewhat later, the Christians swept into Anatolia in Turkey and
founded the Byzantine Empire, which lasted 1,123 years. They made
Constantinople their capital and built their magnificent church, Ha-
gia Sofia, and thus Constantinople became the major holy city of the
Orthodox Church. After the Turks had successfully driven the Byz-
antines out, however, no Orthodox Christian anywhere would think
of claiming possession of Byzantium and Constantinople. The Hagia
Sofia was not destined to be a Christian place of worship for all eter-
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nity: today it is a Muslim mosque, in spite of its Byzantine Christian
origins.

We have already pointed out that the sanctity of Jerusalem for the
Muslims has a political rather than a spiritual significance. It is not
truly haram (holy) for them; here are four points that demonstrate
this:

1. Nowhere in the Muslim world was a haram established, toward
which Muslims turn in prayer, except at Mecca.

2. The Jerusalem geographer El-Mugaddasi described the lack of
importance of Jerusalem to the Muslims in his time, the Fatimite pe-
riod (985), as follows:

There are but few Muslims learned in religion; much of the
population is Christians, who lack manners... No-one seeks
justice, one sees no learned people, there is no place of
discussion and of learning. The Christians and the Jews have
taken over and in the mosques there is no multitude of people
and there are no places for learned people.6

More than one hundred years later, in 1095, a Muslim traveler from
Seville (Abu Bakr Muhammad b. Abd Allah al-Ma’afiri) wrote, in
connection with his visit to Jerusalem:

We had arguments with the Christians. The land is theirs, for it
is they who cultivate its estates, they who live permanently in
its settlements and they who frequent its churches.”

3. That the Land of Israel and Jerusalem were of no significance
to the Ayyubid Muslims we learn from events during the Sixth Cru-
sade, led by Frederick II in 1139, who besieged Cairo. The besieged
Ayyubids begged Frederick to halt the siege of their capital, in return
for the Muslim surrender of Jerusalem and the western hills of the
Land of Israel, then in their hands.

4. Furthermore, the Muslims ruled Southern Spain for 480 years,

6 Al-Mugqaddasi, Ahsan al-Taqasim fi Ma'rifat al-’Aqalim, ed. F. De Goeje
(Leiden, 1906), 167.

7 A. Abbas, Rahlat ibn al-Arabi ila al-Mashraq kama Suraha, “Qanun al-Tawil”
(1968), abhat 21, cited by M. Gil, in The History of Eretz Israel under Moslem
and Crusader Rule (634-1291), vol. 6 (Jerusalem, 1981), 19 (Heb.).
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making Cordoba their capital and building the Great Mosque, one of
the most splendid mosques in the Islamic world. After the Muslims
had been driven out of Christian Spain — a land which was not theirs
— no Muslim anywhere would think of claiming any part of Spain,
and today no Muslim claims that the Great Mosque is holy. It would
therefore be logical to conclude that the same should apply to the
Dome of the Rock and the El-Agsa Mosque in Jerusalem. They were
built on the very site of the Holy Temple, which was expropriated
with an impudence unparalleled in human history.

D. Historical, national and religious claims to the Holy Land

Every nation has its own territory, its own capital city and its own
holy places. The Land of Israel has been named for the people of
Israel ever since the time of King David, through the First and Sec-
ond Temple periods, right up to the present-day State of Israel. The
Jews have been the only people to undertake the cultivation of the
stony hillsides and wide, empty deserts that form the greater part of
the country. They pioneered settlements in places where none had
hitherto existed and they were the only nation who built a capital city
and a splendid and magnificent temple of gigantic proportions in Je-
rusalem, in the heart of the Judean Hills. “Their God is a God of
mountains... let us fight them in the plain...” (I Kgs. 20:23-25) was
the reaction of the servants of the King of Aram after a resounding
Israelite victory. Moses blessed the Children of Israel as follows:
“You will bring them and plant them in Your own mountain, the
place You made to dwell in, O Lord, the sanctuary, O Lord, which
Your hands established” (Ex. 15:17). And Isaiah (65:9) prophesies
concerning the inheritance of the people of Israel: “I will bring forth
offspring from Jacob, from Judah heirs to My mountains; My chosen
ones shall take possession, My servants shall dwell thereon.” The
Israelite refugees, after the destruction of the First Temple, sitting at
the rivers of Babylon, swore:

If 1T forget you, O Jerusalem, let my right hand forget its
cunning; let my tongue stick to my palate if I cease to think of
you, if I do not keep Jerusalem in memory even at my happiest
hour (Ps. 137:5-6).
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So we see that the Jews were the only nation in the history of the
Holy Land which shaped and built up the hills and the deserts. The
Land, in turn, molded the special characteristics of the people of Is-
rael. It was in the desert that they received their spiritual heritage,
the Torah. The mountain of the Lord became the focal point of the
Jewish nation; they were able to achieve physical and spiritual
strength known to no other nation. This spiritual heritage has left its
impact on all the nations of the world. The secret of the intellectual
success and the exceptional spiritual boldness of the Jewish nation
should be sought in the joy of original thinking and pioneering cre-
ativity characteristic of the Jews throughout their history.

The people of Israel alone can claim an undisputed historic, na-
tional, moral and religious right to the Land of Israel.

76



JERUSALEM: THREE-FOLD RELIGIOUS
HERITAGE FOR A CONTEMPORARY
SINGLE ADMINISTRATION

Abdul Hadi Palazzi*

Any discussion of the problem of sovereignty over Jerusalem neces-
sarily means involvement in a kind of investigation that has political,
cultural, psychological and religious implications. For a Jew or a
Muslim, religious or secular, thinking of Jerusalem means to feel
reason and sentiment mingled together. In this paper I do not want
to enter into specific features directly connected with politics but, as
a Muslim scholar and a man of religion, only to try and determine
whether, from an Islamic point of view, there is some well-grounded
theological reason that makes it impossible for Muslims to accept the
idea of recognizing Jerusalem both as an Islamic holy place and as
the capital of the State of Israel.

First, I would like to underline that the idea of considering Jewish
immigration to Eretz Israel as a western ‘invasion’ and Zionists as
new ‘colonizers’ is very recent and has no relation to the basic fea-
tures of Islamic faith. According to the Qur’an, no person, people or
religious community can claim a permanent right of possession over
a certain territory, since the earth belongs exclusively to God, Who

Professor and Director, Istituto Culturale della Comunita Islamica Italiana,
Rome, Italy.
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is free to entrust sovereign right to everyone He likes and for as long
as He likes:

Say: “O God, King of the kingdom, Thou givest the kingdom to
whom Thou pleasest, and Thou strippest off the kingdom from
whom Thou pleasest; Thou enduest with honour whom Thou
pleasest, and Thou bringest low whom Thou pleasest: all the best
is in Thy hand. Verily, Thou hast power over all things.”!

From this verse one can deduce a basic principle of the monotheistic
philosophy of history: God can choose as He likes as to relationships
between peoples and countries; sometimes He gives a land to a peo-
ple, and sometimes He takes His possession back and gives it to an-
other people. In general terms, one might say that He gives as a re-
ward for obedience and takes back as a punishment for wickedness,
but this rule does not permit us to say that God’s ways are always
plain and clear to our understanding.

The idea of Islam as a factor that prevents Arabs from recognizing
any sovereign right of Jews over Palestine is quite recent and can by
no means be found in Islamic classical sources. To see anti-Zionism
as a direct consequence of Islam is a form of explicit misunderstand-
ing which implies the transformation of Islam from a religion into a
secularized ideology. This was originally done by the late Mufti of
Jerusalem, Amin al-Husseini, who was responsible for most of the
Arab defeats and during World War II collaborated with Adolf Hit-
ler. Later, Jamal el-Din Abd el-Nasser based his policy on Pan-Ar-
abism, hate for the Jews and alliance with the Soviet Union. All these
doctrines were the real cause of Arab backwardness, and most of
Nasser’s mistakes were afterwards corrected by the martyr Anwar
Sadat. After the defeat of Nasserism, the fundamentalist movements
made anti-Zionism an outstanding part of their propaganda, trying to
describe the so-called “fight for liberation of Palestine” as rooted in
Islamic tradition and derived from religious principles.

This plan for ideologization of Islam as an instrument of political
struggle nevertheless encounters a significant obstacle, since both
Qur’an and Torah indicate quite clearly that the link between the

I Sura 111 v. 26.
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Children of Israel and the Land of Canaan does not depend on any
kind of colonization project but directly on the will of God Almighty.
As we learn from Jewish and Islamic Scriptures, God, through His
chosen servant Moses, decided to free the offspring of Jacob from
slavery in Egypt and to make them the inheritors of the Promised
Land. Whoever claims that Jewish sovereignty over Palestine is
something recent and dependent on political machinations is in fact
denying the history of revelation and prophecy, as well as the clear
teaching of the Holy Books. The Qur’an cites the exact words in
which Moses ordered the Israelites to conquer the Land:

And [remember] when Moses said to his people: “O my people,
call in remembrance the favour of God unto you, when he
produced prophets among you, made you kings, and gave to you
what He had not given to any other among the peoples. O my
people, enter the Holy Land which God has assigned unto you,
and turn not back ignominiously, for then will ye be overthrown,
to your own ruin.”?

Moreover — and fundamentalists always forget this point — the Holy
Qur’an quite openly refers to the reinstatement of the Jews in the
Land before the last judgment, where it says:

And thereafter We said to the Children of Israel: “Dwell
securely in the Promised Land.” And when the last warning will
come to pass, We will gather you together in a mingled crowd.3

The most common argument against Islamic acknowledgment of Is-
raeli sovereignty over Jerusalem is that, since al-Quds is a holy place
for Muslims, they cannot accept its being ruled by non-Muslims, be-
cause such acceptance would be a betrayal of Islam. Before express-
ing our point of view about this question, we must reflect upon the
reason that Jerusalem and the al-Agqsid Mosque hold such a sacred po-
sition in Islam. As everyone knows, the definition of Jerusalem as an
Islamic holy place depends on al-Mi’rdj, the Ascension of the
Prophet Muhammad to heaven, which began from the Holy Rock.

Sura V vv. 22-23.
3 Sura XV v. 104.
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While remembering this, we must admit that there is no real link
between al-Mi’rdj and sovereign rights over Jerusalem, since when
al-Mi’rdj took place the City was not under Islamic, but under Byz-
antine administration. Moreover, the Qur’4dn expressly recognizes
that Jerusalem plays the same role for Jews that Mecca has for Mus-
lims. We read:

...They would not follow thy direction of prayer (gibla), nor art
thou to follow their direction of prayer; nor indeed will they
follow each other’s direction of prayer...*

All qur’anic commentators explain that “thy gibla” is obviously the
Kaba of Mecca, while “their gibla” refers to the Temple Area in Je-
rusalem. To quote just one of the most important of them, we read
in Qadi Baydawi’s Commentary:

Verily, in their prayers Jews orient themselves toward the Rock
(sakhrah), while Christians orientated themselves eastwards...5

As opposed to what “Islamic” fundamentalists continuously claim,
the Book of Islam — as we have just now seen — recognizes Jerusalem
as the Jewish direction of prayer; some Muslim exegetes also quote
the Book of Daniel as a proof of this. After exhibiting the most rel-
evant qur’anic passages in this connection, one easily concludes that,
as no one wishes to deny Muslims complete sovereignty over Mecca,
from an Islamic point of view there is no sound theological reason
to deny the Jews the same right over Jerusalem.

If we consider ourselves as religious men, we must necessarily in-
clude justice among our qualities. As regards our argument, we have
to admit that the same idea of justice requires that we treat Jews,
Christians and Muslims equally. No community can demand for itself
privileges that it is not ready to recognize to others. We know that
Roman Catholics consider Rome their own capital, and the fact that
that city has the largest mosque in Europe and an ancient Jewish com-
munity does not alter its role as the center of Catholicism. Even more

4 SuralIlv. 145.
5 M. Shaykh Zideh, Hashiyya’ ala tafsir al-Qadi al-Baydawi (Istanbul, 1979),
1:456.
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can be said of Mecca: it is the main religious center for Muslims the
world over and is completely under Islamic administration. Respect-
ing this principle of fair-mindedness, we necessarily conclude that-
the Israelis as a nation and the Jews as a religion must have their own
political and ethical capital, under their sole administration, even
though it contains certain places regarded as sacred by the other two
Abrahamic faiths.

To my mind, this is the only realistic ground for any discussion of
the future of the Holy City. The other parties must understand that
Jews will never agree to have less rights than the other religions, and
that Israelis will never agree to see David’s City divided into two
parts. If everyone was happy to see the Berlin Wall destroyed, it was
because the very idea of forced separation within a single city is
something offensive to human sensitivity. We cannot even think of
creating another Berlin in the heart of the Middle East. Of course,
the idea of “two Jerusalems,” if ever realized, will by no means be
a solution, but a source of new troubles and conflicts.

It is quite clear that the future of Jerusalem must depend on a gen-
eral agreement, and in our opinion the only reliable partners for Is-
rael seem to be the Holy See and the Hashemite Kingdom of Jordan.
They must understand that Israelis will never agree even to discuss
the possibility of dividing their capital and spiritual center, while Is-
rael must grant them considerable autonomy in the administration of
their respective Holy Places. Those who speak of Jerusalem as the
future capital of “two different states” know very well that this kind
of proposal has no basis in reality. It is time to suggest imaginative
solutions, to become involved in a global project for the development
of the Middle East as a whole, so that peaceful coexistence with Is-
rael can make a real contribution to overcoming the backwardness of
most of the Islamic countries.

The administration of the Holy Places in Jerusalem is a quite com-
plicated issue, and it is not possible here to enter into details. We
would nevertheless like to mention something that appears unbeara-
ble for any person of religious consciousness: the fact that at present
the Islamic administration of bayt al-maqdis permits Jews to visit the
Temple Mount, but not to pray there. There are special officials in
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the area whose task is to ensure that Jewish visitors on the Temple
Mount are not moving their lips in prayer. To my mind, this is
clearly opposed to Islamic prescriptions and rules. We have seen that
the Holy Qur’an declares the Rock a gibla for Jews; how, then, is it
possible that — in the name of Islam — someone dares forbid Jews to
pray in the place that God has appointed as their gibla? This is a clear
example of a case in which pseudo-religious principles may work
against the real spirit of the religion. Moreover, we must ask: is it
possible for someone who believes in God to forbid another human
to pray? What kind of religion can let us interfere in the relationship
between the Creator and His creature? On this point the Qur’an says:

When My servants ask thee concerning Me, I am indeed close
to them: I answer the prayer of every suppliant who calleth on
Me...6

This verse explains that God is always close to His servants when
they are praying. Wherever we are and whoever we are, according
to the Qur’4an we can be sure that God is listening to our prayers and
will answer them, although, of course, we are not always able to un-
derstand His response. This being the case, no-one who believes in
God can possibly prevent others praying, notwithstanding the fact
that they belong to another religious tradition. The very idea of op-
posing someone’s prayers reveals a really deep lack of faith.

As to Jewish-Muslim relationships, we heartily agree with the dec-
laration of Samuel Sirat, President of the Council of European Rab-
bis: till now inter-religious dialogue has been hampered by political
reasons; but, from a theological point of view, dialogue between
Jews and Muslims is easier than, say, dialogue between Jews and
Christians.

In the past, Ibn Gabirol [Avicebron], Maimonides, Ibn Sina [Avi-
cenna] and Ibn Rushd [Averroes] were not isolated intellectuals, but
part of an intercommunication game that went beyond confessional
links. If we reflect on the level of inter-religious dialogue in past
centuries, we must frankly admit that in this respect we have been
moving backwards. True, one can blame this on the political situa-

6 SuralIlv. 186.
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tion, but that does not free intellectuals and men of religion of their
responsibility. Today, looking toward the future, we must again cre-
ate the same kind of intellectual atmosphere, till it will become com-
mon for Islamic theologians to read Buber and Levinas, and for Jew-
ish scholars to study the works of Sha’rdwi and Ashméawi.

Israeli intellectuals, for their part, must be ready to understand that
a new attitude is emerging among some Islamic thinkers. Many of us
are now ready to admit that hostility for Israel has been a great mis-
take, perhaps the worst mistake Muslims have made in the second
half of this century. For those Muslims leaders who live in Europe,
in democratic countries and not under dictatorship, this declaration
is not so dangerous as for those of our brothers who live in the Arab
countries. We know that, in those countries too, there is a certain
part of the educated population that does not blindly accept
anti-Israeli propaganda; but freedom of expression is considerably
limited in those countries. It is very important for us to verify that
we are not alone in our cultural activity, in our efforts not to repeat
past mistakes; we must know that there is someone else who appre-
ciates and shares our goals.

Readiness to understand the signs of the times means that we must
recognize that times are ready for Jews and Muslims to recognize
each other once again as a branch of the tree of monotheism, as
brothers descended from the same father, Abraham, the forerunner
of faith in the Living God. In the field of comparative studies, there
are broad prospects for common work. We can investigate the past
and understand the common features in the development of Kabbalah
and Tasawwuf, or study the mutual influence of Jewish Halakhah and
Islamic Sharia. Apart from these examples, our general guideline
must be the principle that, the more we discover our common roots,
the more we can hope for a common future of peace and prosperity.
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- CHANGES IN THE ATTITUDE OF THE
VATICAN ON THE ISSUE OF JERUSALEM

Shlomo Slonim*

On December 30, 1993, the Holy See and the State of Israel signed
an agreement which formalized diplomatic relations between the two
parties and provided for the immediate appointment and exchange of
ambassadors.! A commitment was also made to regulate and settle
outstanding issues between the parties in such areas as property
rights, education, and freedom of religious practice. Thus, some 45
years after the establishment of the Jewish state, the Catholic Church
was prepared to do what it had desisted from doing all along,
namely, to acknowledge the fact of Israel’s existence through the in-
stitution of normal diplomatic relations.

Following this preliminary step, full diplomatic ties were estab-
lished on June 15, 1994, when the 1993 agreement was formally rat-
ified by both parties.? This development constituted a revolutionary
change in the policy of the Vatican during the course of the present
century, both with regard to the issue of Jerusalem and with regard
to the status of Israel generally. The 1993 agreement does not contain
any specific clause relating to Jerusalem, but one clause, Article
11(2), strongly suggests that the Vatican has abandoned its tradi-

* James G. McDonald Professor of American History, Hebrew University,
Jerusalem.

1 See New York Times, Dec. 30, 1993.

2 JIbid., June 16, 1994.
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tional support for territorial internationalization and has adopted a
hands-off policy on the whole issue of the legal status of Jerusalem.
That clause provides:

The Holy See, while maintaining in every case the right to
exercise its moral and spiritual teaching-office, deems it
opportune to recall that, owing to its own character, it is
solemnly committed to remaining a stranger to all merely
temporal conflicts, which principle applies specifically to
disputed territories and unsettled borders.3

The revised attitude of the Vatican on this question was also reflected
in the remarks of its representative, Msgr. Celli, in a news confer-
ence following the signing ceremony. His comment was delivered in
response to a question regarding the desired solution of the Vatican
for the future status of Jerusalem. He said:

It is, I think, a delicate matter, that was mentioned by the Holy
See on many occasions.... [W]e were stressing the peculiarity of
Jerusalem.... [W]e perceive a status recognized internationally.
We need... an umbrella, that can protect the peculiarity of this
Holy City. We need such an international warranty in order to
protect, to save, to recognize the peculiarity of the city for the
three monotheistic religions.*

In order to appreciate the change which is now reflected in Vatican
policy, it is necessary to refer back to the beginning of the century,
when the Zionist enterprise was first launched. Theodor Herzl, the
founder of the Zionist movement, sought an audience with the Pope,
in the hope of eliciting his support. Upon arriving in Rome, he was
first received by Rafael Cardinal Merry del Val, the secretary of
state, on January 22, 1904. The Cardinal responded in the following
terms to Herzl’s request:

I do not quite see how we can take any initiative in this matter.
As long as the Jews deny the divinity of Christ, we certainly
cannot make a declaration in their favor. Not that we have any

3 The text of the agreement is reprinted in 3 Christians and Israel (1993-94), 8-9.
4 Israeli Foreign Ministry release.
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ill will toward them. On the contrary, the Church has always
protected them.... But they deny the divine nature of Christ.
How then can we, without abandoning our own highest
principles, agree to their being given possession of the Holy
Land again?...

Certainly, a Jew who has himself baptized out of conviction is
for me ideal.... But in order for us to come out for the Jewish
People in the way you desire, they would first have to be
converted.... Still, I see no possibility of our assuming the
initiative.’

Several days later, Herzl met with Pope Pius X. This conversation
was no less revealing for its frankness:

The Pope: We cannot encourage this movement. We cannot
prevent the Jews from going to Jerusalem — but we could never
sanction it.... The Jews have not recognized our Lord, therefore
we cannot recognize the Jewish people....

I know it is not pleasant to see the Turks in possession of the
Holy Places. We simply have to put up with that. But to support
the Jews in the acquisition of the Holy Places, that we cannot
do....

And so, if you come to Palestine and settle your people there,
we will be ready with churches and priests to baptize all of you.6

Herzl sums up the position of the Pope as follows: “Gerusaleme was
not to get into the hands of the Jews.””

Thus, theological convictions combined with temporal consider-

ations to preclude Vatican support for the establishment of a Jewish
homeland in Palestine. The Church could not endorse such a pro-
gram, since it would conflict with Church belief and would endanger
the sites holy to Christendom which conceivably could fall under
Jewish control. In sum, the Vatican opposed not only the possibility

5

Entry for January 23, 1904: Theodor Herzl, The Diaries of Theodor Herzl, ed.
M. Lowenthal (New York, 1956), 1591-1595. Cited in S. I. Minerbi, The
Vatican and Zionism: Conflict in the Holy Land, 1895-1925 (New York, 1990),
98.

Minerbi, op. cit., 100-101.

Ibid., 100.
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of Jewish control of Jerusalem, but the notion of Jewish sovereignty
in the Holy Land altogether.

Two events in 1917 filled the Vatican with concern, even conster-
nation: the Balfour Declaration, issued in November, and the con- -
quest of Jerusalem by General Allenby a month later. The latter, of
course, made the former realizable. There loomed the danger that the
Jews would not only be able to establish an independent state but that
Jerusalem, with its Holy Sites, would come under their control. The
then Papal Secretary of State, Pietro Cardinal Gasparri, remarked:
“We are very worried about Palestine. Zionism is threatening to in-
vade every place, to take everything, actually to buy up Palestine....
I have written to Balfour about this and await his reply. Balfour’s
speech the day after the conquest of Jerusalem has worried us, and
it is easy to understand why we cannot be too happy about that con-
quest.”® At another point, he said: “The transformation of Palestine
into a Jewish state would not only endanger the Holy Places and dam-
age the feelings of all Christians, it would also be very harmful for
the country itself.”? British Cardinal, Francis Bourne, while visiting
Palestine in 1919, wrote the following in a letter to Prime Minister
Lloyd George:

The whole [Zionist] movement appears to be quite contrary to
Christian sentiment and tradition. Let Jews live here by all
means, if they like, and enjoy the same liberties as other people;
but that they should ever again dominate and rule the country
would be an outrage to Christianity and its divine founder.1°

All along, the Vatican had hoped to assume a seat at the peace con-
ference, where it would be free to express its opposition to the Zi-
onist program.!! This hope was dashed by the opposition of Italy,
which wished to avoid having an international conference address is-
sues related to the Vatican, and especially its status in Rome.!2 Being
thus excluded from the great power deliberations, the Vatican felt it

8 Ibid., 127.

9 Ibid., 119.

10 Ibid., 123.

1 Ibid., 21-22, 197.
2 Ibid., 10, 197.
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necessary to address the. issue of Jewish settlement in Palestine pub-
licly. On March 10, 1919, before the Versailles Peace Conference
formally allocated the mandates, Pope Benedict XV delivered a con-
‘sistorial allocution which contained the following remarks:

Our anxiety is most keen as to the decisions which the Peace
Congress at Paris is soon to take.... For surely it would be a
terrible grief for Us and for all the Christians faithful if infidels
were placed in a privileged position, much more if those most
holy sanctuaries of the Christian religion were given into the
hands of non-Christians.!3

Papal opposition to the League of Nations scheme for granting the
Jews a homeland in Palestine in fulfillment of the Balfour Declara-
tion was officially voiced in a letter to the secretary general of the
League of Nations by Cardinal Gasparri on May 15, 1922. He wrote:

The Holy See is not opposed to the Jews in Palestine having civil
rights equal to those possessed by other nationals and creeds, but
it cannot agree to:

1. The Jews being given a privileged and preponderant position
in Palestine vis-a-vis other confessions....

[T]he proposed draft... conveys the impression of wishing to set
up an absolute preponderance — economic, administrative, and
political — in favour of the Jewish element to the detriment of
the other nationalities.!*

The efforts of the Vatican to derail, or at least modify, the commit-
ment undertaken by Great Britain under the Balfour Declaration
proved unsuccessful, and the Vatican accordingly adjusted itself to
the reality of Jewish immigration and settlement in Palestine. The
fact that the British went out of their way to ensure that the security
and sacredness of the Holy Places were faithfully preserved helped
attenuate Vatican criticism.

Nonetheless, when it became apparent during World War II that
that conflict would be followed by radical changes in the constella-

13 Ibid., 131.
14 Ibid., 178-179.
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tion of states in the Middle East, the Catholic Church once again be-
gan to agitate for a regime in Palestine that would ensure it a preem-
inent voice in the affairs of Jerusalem. Most particularly, it objected
to any scheme that would result in Jewish domination of Palestine.
Thus, in 1943, the Apostolic Delegate in Washington was instructed
to notify the U.S. government that Catholics throughout the world
“could not but be wounded in their religious pride should Palestine
be handed over to the Jews or placed virtually under their control.”5

Similar considerations prompted opposition to the notion of parti-
tion. In the words of Francis Cardinal Spellman of New York: “The
Catholic Church strongly opposes any form of partition, primarily on
the ground that the whole of the land is sacred to Christ.”?6 For the
Vatican, third-party control of Palestine, rather than Jewish or Mus-
lim rule, was clearly the preferred option.!” However, given the re-
alities of the Palestine situation in the aftermath of World War II,
such an alternative was not feasible, and the Vatican reluctantly
moved to acquiesce in the notion of partition.

Strangely enough, only belatedly did the Vatican come to view
partition as a means of providing Jerusalem with a separate regime
that would more readily accommodate Catholic interests. UNSCOP
(United Nations Special Committee on Palestine), set up in 1947 to
seek a solution to the Palestine problem, made the international-
ization of Jerusalem an integral part of the partition scheme, which
called for the creation of an independent Arab state and an independ-
ent Jewish state in Palestine. The character of Jerusalem, sacred to
three religions, prompted the UNSCOP delegates to devise a formula
which would be acceptable to the diverse states composing the Gen-
eral Assembly, where a two-thirds majority was required for the
adoption of any plan.

15 See, on this topic, S. Ferrari, “The Vatican, Israel and the Jerusalem Question
(1943-1984),” 39 Middle East Journal (1985) 316-319.

16 Memorandum of U.S. Ambassador to Iraq, George Wadsworth, to Loy
Henderson, Jan. 13, 1947. NA 867N.01/1/-3047. Cited in Ferrari, op. cit. 318.

17 See message of John Victor Perowne, British plenipotentiary at the Holy See, to
Prime Minister Atlee, Aug. 8, 1949, FO371/WV1011/1, cited in S. Ferrari,
“The Holy See and the Postwar Palestine Issue: The Internationalization of
Jerusalem and the Protection of the Holy Place,” 60 International Affairs (1984)
261.
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The Vatican came progressively to see in partition and the scheme
for the internationalization of Jerusalem an ideal arrangement for
safeguarding the Holy Sites and for preserving its status in the Holy
City. Nonetheless, this did not prevent certain Vatican voices from
urging, in early 1948, the abandonment of partition in favor of a
United Nations trusteeship.!8 The United States, for its part, actually
adopted this course at that time and announced, on March 19, 1948,
that it was withdrawing support from the partition resolution of No-
vember 29, 1947.19 There is no evidence that the American decision
was in any way influenced by Vatican opinion, but a significant re-
sult of this exercise was that internationalization was effectively un-
dermined as an integral part of the partition scheme. With partition
sidetracked, its concomitant, an internationalized Jerusalem, became
unnecessary and, in fact, obsolete. Thus, by taking partition to the
grave, the United States buried the scheme for the international-
ization of Jerusalem.20

On May 15, 1948, the day when the British mandate in Palestine
came to an end, only one entity out of the three slated to arise under
the partition plan emerged in fact. Israel proclaimed its independ-
ence, while neither the proposed Arab state nor an internationalized
Jerusalem arose. The World Organization made no move to institute
its authority in Jerusalem, and no outside force came to the rescue
of the beleaguered Jewish population of Jerusalem. The Jewish com-
munity in the Holy City was threatened with decimation, not only
from the shellfire of the invading Arab armies, but from hunger and
thirst as a result of the vice-like grip which the Transjordanian and
Egyptian armies imposed on the City. Repeated calls by the heads of
the Israeli government for the United Nations to institute its authority
and save holy lives as well as holy sites, evoked no response. The

18 Ferrari, op. cit. 266.

19 Foreign Relations of the United States, 1948, vol. 5, part 2: The Near East,
South Asia and Africa (Washington DC, 1976) 742-744. Reprinted from UN
Security Council Official Records, 3rd Year, nos. 36-51, 1948, pp. 157-168.
See on this topic S. Slonim, “President Truman, the State Department and the
Palestine Question,” 34 Wiener Library Bulletin (1981) 15-23.

20 See S. Slonim, “United States Policy on Jerusalem, 1948,” 45 Catholic
University Law Review (1996) 817.
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United States was fearful that UN intervention would provide the So-
viet Union or one of its satellites a grand opportunity to ensconce
themselves in Palestine, and it therefore refused to sanction any in-
ternational intervention.?!

Throughout the period of May to September 1948, Israel struggled
alone to ensure its survival, and no voice was heard from the Holy
See calling for action. Only after the battle was won and Israel’s sur-
vival as a state ensured, did the Vatican bestir itself to call for an
internationalized Jerusalem. By then, however, the die was cast and
Jerusalem was, in fact, a city divided between Transjordan and Is-
rael. Internationalization was no longer a feasible proposition.

The Vatican pronouncement had been delivered by Pope Pius XII
on October 24, 1948, in the form of an encyclical, In multiplicibus
curis.?? In it he urged that Jerusalem and vicinity be given “an inter-
national character... as a better guarantee for the safety of the sanc-
tuaries under the present circumstances.” This pronouncement
evoked no change in the situation. Israel was now set on a course of
incorporating the western part of Jerusalem into the Jewish state and
was not to be deterred by the Pontiff’s call.23 Only the intervention
of the Israeli armed forces had saved the Jewish community of Jeru-
salem from annihilation, and Israel was not prepared to expose that
community once again to the perils from which it had been so ardu-
ously rescued. Nor was Transjordan any more inclined to accept in-
ternational control. King Abdullah proclaimed, in unmistakable
terms, that eastern Jerusalem would be taken from him only over his
dead body.4

Thus, Vatican efforts to modify the status quo of a divided city
and bring about an international regime for Jerusalem encountered
the reality of two states in possession, neither of which was prepared
to countenance any alteration in the status of the city. The Pope’s
encyclical was successful in enlisting an array of forces, inside and

21 On this subject generally, see S. Slonim, “The United States and the Status of
Jerusalem, 1947-1984,” 19 Israel Law Review (1984) 184-185.

22 For the text see New York Times, Oct. 25, 1948.

23 See S. Slonim, “Israeli Policy on Jerusalem at the United Nations, 1948,” 30
Middle Eastern Studies (1994) 588-593.

24 Jerusalem Post, Dec. 12, 1949.
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outside the United Nations, on behalf of internationalization; but the
years of campaigning for internationalization which followed proved
to be an exercise in futility. Transjordan (later Jordan) and Israel
were unwilling to forego control over their respective sectors, and
there was no power capable of making them relent. As James G. Mc-
Donald, former U.S. Ambassador to Israel, subsequently wrote:
“The [Vatican’s] victory was only diplomatic: Israel was still in the
New City, and Jordan in the Old.”?5

The Papal representatives spearheading the campaign for interna-
tionalization were Francis Cardinal Spellman and his close associate,
Msgr. Thomas J. McMahon, director of the Catholic Near East Wel-
fare Association, centered in New York. In December 1948, the UN
General Assembly adopted a resolution which provided that the Je-
rusalem area should “be accorded special and separate treatment
from the rest of Palestine and should be placed under effective
United Nations control with the maximum feasible local autonomy
for the Arab and Jewish communities.”?¢ Final determination of the
question, however, was postponed to the next General Assembly ses-
sion in 1949, by which time the Palestine Conciliation Commission
(established by the same resolution) was to submit “detailed propos-
als for a permanent international regime for the Jerusalem area.’

The formulation of this resolution (adopted with the acquiescence
of the United States) apparently left Cardinal Spellman less than sat-
isfied. Clearly enough, he felt that it attenuated, to some degree, the
firm requirement of territorial internationalization as formulated in
the original partition resolution of November 29, 1947. This consid-
_eration prompted him to write to President Harry Truman on April
29, 1949 and inquire whether the United States had modified its po-
sition on internationalization.?’” The Cardinal reminded the President
that it had been envisaged that Jerusalem would constitute “an inter-
national enclave under United Nations rule.”

In reply, the President noted the difficulties that were associated

25 J. G. McDonald, My Mission in Israel (New York, 1951), 207.

26 G. A. Res. 194 (III).

27 See Foreign Relations of the United States 1949, vol. 6: The Near East, South
Asia and Africa (Washington DC, 1977) (hereinafter cited as FRUS 1949),
1015-1017.
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with strict territorial internationalization, including the financial bur-
den that would fall on the international community (i.e., the United
States) and the need to accommodate local administration.28 This re-
ply failed to satisfy the Cardinal who, in a further letter, maintained
that financial considerations alone should not govern U.S. policy. He
was also concerned to know whether granting Transjordan and Israel
“local autonomy” might not enable these states to invoke Article 2(7)
of the UN Charter, which denies the United Nations authority to in-
tervene in the domestic affairs of states.

Secretary of State Dean Acheson was delegated by the President to
respond to the Cardinal’s second letter and assuage his fears.??
Whether Acheson’s letter had the desired effect is not clear, but just
two days after Acheson’s letter was dispatched, the Vatican, on Au-
gust 11, 1949, delivered a message to the Secretary of State which
reaffirmed the Vatican’s firm stand in favor of territorial internation-
alization. “In the opinion of the Holy See,” it said, “only complete
internationalization of Jerusalem, its environs and all the Holy Places
in Palestine can bring a true, fair, and lasting peace to the Holy Land
and... all other proposed solutions are inadequate...”30

Around the same time, in August 1949, Msgr. McMahon visited
Israel and met with senior Israeli officials, warning them of dire con-
sequences if the scheme for territorial internationalization was not
enacted by the General Assembly during the forthcoming session and
not applied in practice during the course of the forthcoming year.
The following reports of his meeting with Israeli Foreign Minister
Moshe Sharett reveal the tense atmosphere in which the talks were
held:

Long grim conversation McMahon.... He urged full-blooded
international regime as official Vatican policy from which Pope
never swerved. Vatican regards this as U.N. pledge reaffirmed
December 1948.... Repeatedly referred forthcoming Assembly
as climactical implying that they marshalling all forces achieve
decision.... Made references interpretable as veiled threats such

28 Ibid., 1015-1016.
29 Jbid., 1293-1294.
30 Jbid., 1308-1309.
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as they never opposed Jewish State nor our admission U.N. also
reference Catholic attitude Jewish communities abroad.3!

What he obviously meant to convey was that the Catholics had not
originally objected to one portion of the Holy Land being given to
the Jews and another to the Arabs provided they themselves got Je-
rusalem, but as things had now turned out, they found themselves
cheated out of their rightful heritage.3?

Needless to say, McMahon came away empty-handed from his
meetings with the Israeli leaders. They were not about to surrender
Jewish Jerusalem with its 100,000 inhabitants to the United Nations,
after that body had failed to raise a finger to save the City from de-
struction. Jewish blood had been shed in the defense of that commu-
nity, and the Israeli government would not allow either the fiat of
the Vatican or that of the United Nations to detach western Jerusalem
from Israel. Nor was McMahon any more successful in persuading
Transjordan to relinquish its control of East Jerusalem. King
Abdullah was ready for a life-and-death struggle to preserve his con-
trol of the city.

These realities in no way deterred the General Assembly from
adopting a resolution which was, on its face, quite preposterous. Un-
der the resolution, adopted on December 9, 1949, the Trusteeship
Council was called upon to institute Jerusalem as a corpus
separatum.®? The Council was requested at its next session to com-
plete preparation of the Statute of Jerusalem which had been sus-
pended in 1948, to approve that Statute, and to “proceed immediately
with its implementation.” The Trusteeship Council was instructed
not to allow “any actions taken by any interested Government... to
divert it from adopting and implementing the Statute of Jerusalem.”
Nothing could better illustrate the Assembly’s detachment from real-
ity than the adoption of a resolution which had no possibility of im-
plementation, given the absolute opposition of the two states actually
exercising control in Jerusalem. The Assembly resolution only

31 Tsrael State Archives, Documents on the Foreign Policy of Israel, vol. 4:
May-Dec. 1949 (Jerusalem, 1986), 288.

32 Ibid., 350.

33 G. A. Res. 303 (IV), Dec. 9, 1949.
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spurred Israel to move its government offices from Tel Aviv to Je-
rusalem and to consolidate its grip on the western sector of the City.3*
Transjordan, likewise, spurned the UN resolution and reaffirmed its
determination to exercise exclusive control of its sector.3’

- In 1950, the Vatican moved to obtain yet another General Assem-
bly resolution calling for the institution of territorial international-
ization in Jerusalem.36 This time it was spared from proceeding with
this farcical exercise by the withdrawal of the Soviet bloc from sup-
porting sterile resolutions lacking any chance of implementation. Of
the three groups which had hitherto supported the adoption of these
resolutions, only the Catholic and Arab blocs remained, and they
alone could not muster the two-thirds vote required for adoption.
From 1950 to 1967 the United Nations adopted no resolutions on the
subject of Jerusalem, and the earlier resolutions remained
unimplementable.

The moral of the lesson was not lost on the Vatican. UN resolu-
tions could not alter the reality of the situation. Neither Israel nor
Jordan would surrender control, and the Vatican could not bring any
significant measure of influence to bear on the affairs of the city. The
holy sites sacred to Christianity were subject to no international
agreement binding the states actually exercising control in the area.
If the Vatican wanted to gain a voice in matters bearing on its inter-
ests in Jerusalem, it would have to arrange the terms with the powers
that be.

Israel’s action in the aftermath of the 1967 Six Day War, of uniting
both east and west Jerusalem under its exclusive authority, sharpened
the Vatican’s predicament. Jerusalem, in its entirety, was now in the
hands of a state with which it had no diplomatic ties. Now, not only
a few selected sites, but the entire gamut of holy sites in the Holy
Land had come under Israeli jurisdiction.

Initially, there were still voices emanating from the Vatican which
proclaimed that only the internationalization of the city could guar-

34 See FRUS 1949, 1542, 1551. See also H. E. Bovis, The Jerusalem Question
(Stanford CA, 1971), 80. )

35 See New York Times, Dec. 11, 1949. See also Bovis, op. cit. 80, and FRUS
1949, 1553.

36 See Slonim, “The United States...” (above, n. 21), 199-201.
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antee sufficient protection of Jerusalem and its holy sites. There was
even talk of a corpus separatum for the city. These notions prompted
a group of Latin American states to present a draft resolution to the
General Assembly on June 30, 1967 in support of international-
ization.37 Defeat of the proposal showed that most states did not re-
gard internationalization as a viable proposition.38 The only draft res-
olution on the subject of Jerusalem to be adopted was that of Paki-
stan, which called for restoration of the status quo ante.® -

The Pakistani resolution in no way modified. Israeli policy. Jeru-
salem, in its entirety, was now the capital of Israel; and before too
long that status was to be officially confirmed by the Knesset in leg-
islation.40 Clearly, the adoption of international resolutions, even
when supported by sufficient majority, was not the solution to the
issue of Jerusalem.

In 1965, Pope John Paul II convened the Second Vatican Council,
which issued a declaration, Nostra Aetate, revising Catholic doctrine
on non-Christian religions, including Judaism. This event, some
thought, might contribute toward an improvement in Vatican-Israeli
ties, but in fact those ties were little affected by such change in the-
ological doctrine as may have occurred.*! So long as the de facto sit-

37 UN Doc. A/L.523/Rev.1.

38 See Slonim, “The United States” (above, n. 21), 213 n. 126.

3 G. A. Res. 2253 (ES-V), July 4, 1967.

40 In 1950, the Knesset had declared: “With the creation of a Jewish State
Jerusalem again became its capital.” Divrei haKnesset, 2nd Sess., Vol. 4/11
(1950), p. 603. In 1980, in reaction to a UN resolution on Jerusalem (adopted
by the Security Council), the Knesset confirmed legislatively that “Jerusalem in
its entirety” was the capital of Israel: Basic Law: Jerusalem, Capital of Israel
(July 31, 1980), Laws of the State of Israel, vol. 34, 5740-1979/80, p. 209;
reproduced in R. Lapidoth and M. Hirsch (eds.), The Arab-Israel Conflict and
Its Resolution: Selected Documents (Dordrecht, 1992), 255.

41 On Nostra Aetate from a Catholic perspective see, in particular, the following
contributions of E. J. Fischer: “Interpreting Nostra Aetate through Postconciliar
Teaching,” 9 International Bulletin of Missionary Research(Oct. 1985) 158-165;
“The Evolution of a Tradition: From Nostra Aetate to the ‘Notes,”” 18/4
Christian-Jewish Relations (Dec. 1985) 32-47; “The Holy See and the State of
Israel: The Evolution of Attitudes and Policies, ” 24 Journal of Ecumenical Studies
(Spring 1987) 191-211. Butcf. the critical comments of E. Berkovits, “Facing the
Truth,” 27 Judaism (1978) 324-326; and C. L. Klein, “Guidelines 1967-1982: A
Preliminary Balance Sheet,” 17/1 Christian-Jewish Relations (Mar. 1984) 30-36.
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uation continued to operate in Jerusalem, with Israel faithfully pre-
serving the sacredness of the holy sites and ensuring freedom of ac-
cess and worship, there was no great urgency for the Vatican to alter
its policy of non-recognition.

No doubt, the Vatican’s concern over a possible adverse reaction
in Arab capitals had restrained its hand in its dealings with Israel.
However, the Middle East peace process, launched with the conven-
ing of the Madrid Conference in October 1991, signified that the
Middle East map was in a state of flux and that determinations were
to be made which could fix the contour of things for years to come.
The Vatican strove valiantly to be represented at the Madrid Confer-
ence, but to no avail. Israel, for one, had no reason to admit the par-
ticipation of an entity which had refused to extend it diplomatic rec-
ognition for over 40 years. If the Middle East peace bus was going
somewhere, it seemed to be going there without the Vatican on
board. There was a genuine danger that the Holy See might, in fact,
miss the bus entirely. It was this somber thought which, apparently,
induced a revised appreciation in the Vatican of the need to establish
diplomatic ties with all Middle Eastern states due to resolve the prob-
lems of the region, among which would certainly be the vexed issue
of Jerusalem.

The foregoing review demonstrates that during the course of this cen-
tury Vatican policy on a Jewish state and on Jewish control of Jeru-
salem has proceeded through three phases. In the first phase, which
might be called the theological phase, the Church was opposed to the
creation of a Jewish state in Palestine because such a development
would clash with Church belief that the Jews were condemned to ex-
ile, never to return to their homeland and certainly not to be granted
statehood therein. This attitude prompted objections by Vatican rep-
resentatives to Britain’s issuance of the Balfour Declaration in 1917
and criticism of the League of Nations award of the Palestine man-
date to Great Britain, which from the beginning was dedicated to the
ideal of a Jewish homeland in Palestine. This phase ended with the
failure of the Vatican to effect any change in the international com-
mitment to the Jewish people.
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The second phase opened with Vatican efforts, in the wake of
World War II, to ensure that the creation of a state, or states, in
Palestine would not compromise what the Vatican regarded as its in-
alienable rights in Jerusalem. The primary aim was to ensure that the
sites holy to Christendom not come under alien jurisdiction, i.e., un-
der the control of either of the other two monotheistic faiths, Judaism
or Islam. This phase can be appropriately labeled the ideological
phase, since it was a question of ideology more than anything else
that spurred the Church to campaign for a Jerusalem detached from
the state/s surrounding it. In this regard, the Vatican’s policy bore
something of the spirit of the Crusades. Repeatedly, the Vatican
strove to convert Jerusalem into a corpus separatum under the aus-
pices of the United Nations. It was only in this way, the Vatican felt,
that freedom of access and worship would be safely protected for the
Christian faithful.

The concept of territorial internationalization was incorporated in
the Partition Plan for Palestine adopted by the General Assembly in
November 1947, and regularly advocated by the Church thereafter,
even when its implementation was no longer realistic. By the end of
1948, Jerusalem was a city divided between two sovereign states, Is-
rael and Transjordan, neither of which was prepared to surrender
control of its sector to the World Organization. Only the defection
of the Soviet bloc from the pro-internationalization camp in 1950 put
an end to the Vatican’s vain efforts to impose a corpus separatum
through the force of UN resolutions. The Catholic and Arab states
alone could not command sufficient votes in the General Assembly
to secure the adoption of resolutions by the necessary two-thirds ma-
jority. This ended the ideological phase of Vatican efforts on Jerusa-
lem. During this period, it might be noted, every effort by Israel to
elicit mutual diplomatic recognition was rebuffed by the Vatican.

The third phase commenced with Israel’s gaining control of both
east and west Jerusalem in the aftermath of the 1967 Six Day War.
Whereas previously Vatican contacts with Israel over holy places
were limited basically to Nazareth, since there were very few sites
in the western part of Jerusalem, now the entire range of holy places
in the walled Old City of Jerusalem, Bethlehem, and elsewhere all
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came under Israeli jurisdiction. The Vatican continued to deal with
Israel as the administering state, de facto, as it had in the past, re-
gardless of the absence of any formal diplomatic relations. This
phase can be properly called the pragmatic stage, when the Vatican
limited its sights to ensuring freedom of access to the Holy Places,
freedom of worship and education, etc., without seeking to impart
thereto a territorial dimension. Revision of Catholic doctrine on re-
lations with the Jews in 1965, possibly helped modify theological op-
position to improved Vatican-Israeli ties.

With the launching of the Middle East peace process in 1991,
when the Madrid Conference was convened, the Vatican felt com-
pelled to take the ultimate pragmatic step and establish diplomatic
relations with Israel, the state exercising uncontested control in Je-
rusalem. The failure of the Vatican to be invited to the conference,
at least as an interested observer, generated fears that discussions on
the future status of Jerusalem might take place without the Vatican
being consulted or given an opportunity to state its case. Thus, prag-
matic considerations dictated that the Vatican undertake what it had
refused to do for some 45 years. And what pragmatic considerations
dictated, a somewhat revised theological approach now permitted.
The Oslo Accords of September 1993 only helped accelerate a proc-
ess of diplomatic recognition that was already underway. The lesson
of close to a century of diplomacy on the subject of Jerusalem dem-
onstrated that a condition precedent for effectively safeguarding Vat-
ican interests there was the absolute need to come to terms with the
reality of the situation on site.
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It is generally stated that Jerusalem is holy to three major religions:
* Judaism, Christianity and Islam. While the statement is correct, it is
misleading. The implication is that Jerusalem is equally important in
these three religions. That is not correct. Jerusalem is preeminent
only in Judaism.
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The relationship between the Jewish religion, Jewish history and
Jerusalem is unique. Some twenty-five hundred years ago, on the
shores of Babylon, the Jewish people, facing the first exile, pro-
claimed, “If I forget you, O Jerusalem, let my right hand wither; let
my tongue stick to my palate if [ cease to think of you” (Ps.
137:5-6). It is an oath that Jews have kept faithfully ever since. Nu-
merous holidays, fast days and religious ceremonies revolve around
or refer to Jerusalem. It is the subject of many psalms and countless
songs throughout the ages.! Jerusalem permeates every aspect of
Jewish life, happy or, God forbid, sad.

For over two thousand years we have prayed three times a day for
the return to Jerusalem. Traditional wedding invitations include as a
heading the words “na’ale et yerushalayim al rosh simhatenu,” “We
will remember Jerusalem even at our happiest hour.” A glass is bro-
ken during the wedding ceremony to commemorate the destruction
of Jerusalem. We take leave of 2 mourner with the words, “May God
comfort you with the other mourners of Zion and Jerusalem.” Three
times a year — on the Tenth of Tevet, the Seventeenth of Tammuz
and the Ninth of Av — we fast and mourn the destruction of Jerusa-
lem, and for three weeks between the Seventeenth of Tammuz and
the Ninth of Av we refrain from making weddings, parties, going to
the theater, the movies, concerts or engaging in most joyful activi-
ties, to commemorate the three weeks that Jerusalem was under
siege. It is reported that Napoleon entered a synagogue in Poland on
the eve of the Ninth of Av. Seeing the people sitting on the ground,
chanting Lamentations and the Kinot, he asked what was going on.
When it was explained to him, he said, “A people that remembers to
mourn so long the loss of its homeland is sure to regain that home-
land.”2

No other people have a claim that is comparable, politically or re-
ligiously. Although Christians and Muslims have holy sites in Jeru-

1 A concert held at Lincoln Center’s Avery Fisher Hall in New York City, on June
2, 1996, to commemorate Jerusalem 3000, lasting some three hours, was devoted
almost entirely to songs of Jerusalem. Moreover, all the songs were clearly well
known by the audience.

2 Quoted in Moshe Kohn, “Why Messiah Hasn’t Arrived,” The Jerusalem Post,
International Edition, April 20, 1996, p. 30.
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salem, Jerusalem is central only in Judaism. The Center of Islam is
Mecca; the Koran does not even mention Jerusalem. And, as Profes-
sor Fackenheim, the renowned philosopher, noted recently, even the
PLO Covenant, adopted in 1964 and amended in 1968, does not men-
tion Jerusalem.

Although Jerusalem was captured by the Roman Empire some two
thousand years ago and has been ruled by a number of states and em-
pires since then, it has — incredibly — never been the capital of any
other state.? Nor was it always the beautiful city it is today. A little
over a century ago, it was barren, sparsely populated and in disre-
pair. Thus, Mark Twain wrote in Innocents Abroad (1869):

We pressed on toward the goal of our crusade, renowned
Jerusalem. ‘

...There was hardly a tree or a shrub anywhere.... No landscape
exists that is more tiresome to the eye than that which bounds
the approaches to Jerusalem....

...Jerusalem numbers only fourteen thousand people.

...The population of Jerusalem is composed of Muslims, Jews,
Greeks, Latins, Armenians, Syrians, Copts, Abyssinians, Greek
Catholics, and a handful of Christians.... Rags, wretchedness,
poverty and dirt, those signs and symbols that indicate the
presence of Muslim rule more surely than the Crescent flag
itself, abound.... Jerusalem is mournful, and dreary, and
lifeless. I would not desire to live here.

Jerusalem has had a Jewish majority since 1830.4 It was formally
reestablished as the capital of Israel by a Knesset resolution, adopted
January 23, 1950. The resolution stated, “with the creation of a Jew-
ish state, Jerusalem again became its capital.”> This language, rather
than a proposed resolution that would have simply declared Jerusa-
lem as the capital of Israel — prospectively — was insisted upon by

3 For a brief historical and legal survey of the status of Jerusalem since 1517, see
R. Lapidoth and M. Hirsch, eds., The Jerusalem Question and Its Resolution:
Selected Documents (Dordrecht, 1994), xix-xxix; R. Lapidoth, “Jerusalem and
the Peace Process,” 28 Israel L. Rev. (1994) 402.

4 Ibid.

5 Divrei haKnesset, 2nd Sess., Vol. 4/11 (1950), p. 603.
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David Ben Gurion. Ben Gurion stated, “[f]or the State of Israel there
has always been and always will be one capital only — Jerusalem the
eternal. Thus it was 3,000 years ago — and thus it will be, we believe,
until the end of time.”¢

In 1882, Samuel Cox, a Christian and a member of the U.S. Con-
gress from 1857 until his death in 1889, stated, after observing the
Ninth of Av services at the Western Wall:

...one cannot help but feel that this is especially the city of the
Jews. Christians may fight for and hold its holy places; Moslems
may guard from all other eyes the tombs of David and Solomon;
the site of the temple on Mount Moriah may be decorated by the
Mosques of Omar and Aksa; but if ever there was a material
earth closely allied with a people, it is the city of Jerusalem with
the Jews.”

II. The Jerusalem Embassy Act

The United States has now formally recognized this unique relation-
ship between Jerusalem and Israel. In a fitting tribute to the celebra-
tion of the 3000th anniversary of Jerusalem, the United States has
enacted the Jerusalem Embassy Act of 1995.%8 The Jerusalem Em-
bassy Act makes a number of findings, including that Jerusalem has
been the capital of Israel since 1950° and that the United States main-
tains its embassy in the functioning capital of every country except
Israel.!0 It declares it to be the policy of the United States that “Je-
rusalem shall remain an undivided city in which the rights of every
ethnic and religious group are protected”;!! that “Jerusalem should

6 Divrei haKnesset, Vol. 3, p. 281, reprinted in M. Medzini, ed., Israel’s Foreign
Relations: Selected Documents, 1947-1974 (Jerusalem, 1976), 1:226. This
information was provided to me by Professor Shlomo Slonim, who is writing a
book on Jerusalem.

7 See supra, n. 2.

8 Jerusalem Embassy Act of 1995, 104 Pub. L. No. 45, 109 Stat. 398 (1995).
Originally introduced by Senators Dole and Kyl on May 25, 1995, it was adopted
by Congress on October 24, 1995, and became law on November 8, 1995.

9 §2(2).

10 .82(15).

1 §3(a)(1).
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be recognized as the capital of Israel”;!2 and “that the United States
embassy in Israel should be established in Jerusalem no later than
May 31, 1999.713

It provides that not less than $25,000,000 in 1996 and
$75,000,000 in 1997, of the funds authorized to be appropriated for
Acquisition and Maintenance of Buildings Abroad for the State De-
partment, shall be made available for the construction and other costs
associated with the relocation of the United States embassy in Israel
to Jerusalem,!4 and that not more than 50% of the funds appropriated
in 1999 may be obligated until the Secretary of State determines and
reports to Congress that the United States embassy in Jerusalem has
officially opened.!> The President may, however, suspend the 50%
limitation for successive six month periods “if [he] determines and
reports to Congress . . . that such suspension is necessary to protect
the national security interests of the United States.”!6 The Act further
requires the Secretary of State to report to Congress within 30 days
of its adoption on the State Department’s plans to implement the
Act!7 and every 6 months thereafter on the cost of implementing its
various phases and on the progress made toward opening the U.S.
embassy in Jerusalem.!8

The Jerusalem Embassy Act had overwhelming support in Con-
gress. It was adopted by a vote of 93 to 5 in the Senate!® and a vote
of 374 to 37 in the House.?° It was not signed by the President, how-

12 §3(a)(2).

13 §3(a)(3).

14 §§4(a), 4(b). :

15 §3(b). A provision in the Dole-Kyl bill that required construction of the embassy
in Jerusalem to commence in 1996 was deleted.

16 §7(a)(2). This provision was not in the bill initially introduced by Senator Dole.
Senator Dole said that he agreed to add the waiver provision, “despite having
the votes to prevail,” without it, in “the interest of getting the broadest possible
support — we hope, even including the support of the White House....” See 141
Cong. Rec. S 15522, at 515527 (daily ed. Oct. 24, 1995) (statement of Sen.
Robert Dole).

17 85,

18§(6).

19 141 Cong. Rec. D1242-02 (daily ed. Oct. 24, 1995).

20 141 Cong. Rec. H10680 (daily ed. Oct. 24, 1995).
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ever. It became law without the President’s signature?! by operation
of Article I, Section 7 of the U.S. Constitution, which provides that
if a bill is not returned by the President within 10 days after it has
been presented to him, and Congress is in session, it shall “be a Law,
in like Manner as if he had signed it.”

When Senators Dole and Kyl first introduced the bill that became
the Jerusalem Embassy Act, it was not met with the universal rejoic-
ing among Jews that one would have expected. Incredibly, some Jew-
ish organizations and leaders opposed the bill.22 They argued (1) that
the bill was a partisan political ploy by Senator Dole and (2) that it
would interfere with the “peace process.” (It should be noted paren-
thetically, that “peace process” is a misnomer; more Jews and Arabs
have died since the late Mr. Rabin declared when signing the Oslo
Accords on the White House lawn on September 13, 1993, “Enough
of blood and tears. Encugh!,” than during any comparable period
since the founding of the State of Israel, other than in time of outright

war.)
Neither argument is sound. Members of Congress generally vote
for bills for political reasons. Proponents of legislation try to per-

21 Although the Congressional Record states that it was signed, see Cong. Rec.
D1385 (daily ed. Nov. 8, 1995), that is apparently an error. After the bill was
submitted to the President on October 26, 1995, he had ten days, starting
October 27, 1995, in which to act on the legislation. Since he did not sign the
bill within that period and Congress was in session, it automatically became law
on November 8, 1995. See U.S. Const. art. 1, §7 (“If any Bill shall not be
returned by the President within ten Days [Sundays excepted] after it shall have
been presented to him, the Same shall be a Law, in like Manner as if he had
signed it, unless the Congress by their Adjournment prevent its Return, in which
Case it shall not be a Law”).

22 This was not the first time that some Jewish organizations and leaders have taken
positions harmful to Jews. In 1947 the American Council for Judaism opposed
the establishment of a Jewish state and urged President Truman to vote against
the partition plan. Fortunately, President Truman had the vision and courage to
ignore their advice, as well as the advice of those in the State Department who
opposed partition. He personally called the U.S. representative to the U.N. to
make sure that his instructions to vote for partition were carried out. Hopefully,
now that the bill has been overwhelmingly adopted by Congress, President
Clinton, who has often invoked President Truman as a model, will have the
vision and the courage to ignore those who would further delay moving the
embassy and implement the Jerusalem Embassy Act.
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suade legislators that it is in their political interest to vote for that
legislation; opponents, that it is in their political interest to vote
against it. That is the essence of the democratic process. In interna-
tional relations, too, states generally act for political reasons. Had
Jews in 1947 rejected the votes of those states in the U.N. that voted
for partition for their own political reasons, the state of Israel might
never have come into existence.

The argument that it will undermine the “peace process” is equally
untenable. Soon after the signing of the Oslo Accords, Mr. Peres
said in a speech that Jerusalem will always remain united and the
capital of Israel. It is a statement that he and Mr. Rabin repeated
many times since then. Whatever the parties intended by including
Jerusalem in the list of issues to be negotiated in the permanent status
negotiations, they clearly did not contemplate that Israel would move
its capital from Jerusalem. Moreover, the land on which the U.S.
embassy is to be built is in the Western part of Jerusalem, which has
been part of Israel since 1948. There is only one outcome of the ne-
gotiations under which the presence of the U.S. embassy in Western
Jerusalem would be inappropriate: if Israel were to relinquish all of
Jerusalem. For most Jews, even those on the left politically, that is
unthinkable.

Some commentators have argued that the refusal to move the em-
bassy would undermine the prospects for peace by falsely suggesting
that sovereignty over Jerusalem might be negotiable.?> Thus, one
wrote, “No process that falsely raises Arab hopes to divide Jerusalem
can bring peace when its conclusion is certain to dash those hopes.
To invite Palestinians to entertain that impossible dream is to invite
resentment to fester, no matter who signs what.”24

III. Constitutionality
President Clinton opposed the Dole-Kyl bill on policy grounds?® and

23 See William Safire, “Move the Embassy,” N. Y. Times, July 1, 1996, p. A13;
Douglas J. Feith, “To Promote Peace, Move the Embassy,” N.Y. Times, May
29, 1995, p. A21.

24 Safire, supra, n. 20.

25 See Thomas W. Lippman, “Dole Seeks to Make Jerusalem Home of U.S.
Embassy in Israel,” The Washington Post, May 10, 1995, p. A29; Hillel Kuttler,
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the Justice Department prepared a memorandum challenging it on
constitutional grounds.?® The memorandum argued that the bill (1)
interfered with the President’s power to conduct foreign affairs and
make decision pertaining to recognition, and (2) is an inappropriate
exercise of Congress’ appropriations power because it includes an
unconstitutional condition. Neither of these arguments is tenable.

A. The foreign affairs power

Contrary to popular impression, the U.S. Constitution does not vest
the “foreign affairs” power in the President. It does not vest the “for-
eign affairs” power in any branch. Indeed, it makes no reference to
“foreign affairs.” It vests some powers that impact on foreign affairs
in the President, others in the President and the Senate jointly, and
still others in Congress. The Constitution provides that the President
“shall receive ambassadors.”?’ It gives him the power to appoint am-
bassadors, but only with the advice and consent of the Senate,?® and
to make treaties, provided two thirds of the senators concur.?® The
Constitution gives Congress a number of powers affecting the con-
duct of foreign affairs, including the power to “regulate commerce
with foreign nations,” to “establish uniform rules of naturalization,”
to “coin money and regulate the value thereof, and of foreign coin,”
to “provide for the punishment of counterfeiters,” to “define and
punish piracies and felonies committed on the high seas, and offenses
against the Law of Nations,” to “declare war, grant letters of Marque
and Reprisal, and make rules concerning capture on land and water,”
to “raise and support armies,” and to “provide and maintain a

“Administration fighting Dole Embassy Bill,” The Jerusalem Post, May 11,
1995, p. Al.

26 Memorandum from Walter Dellinger, Assistant Attorney General, U.S. Dept. of
Justice to Abner J. Mikva, Counsel to the President (May 16, 1995). Although
the provision authorizing the President to postpone opening the embassy in
Jerusalem by successive six-month increments was added after the Justice
Department had issued its memorandum, in the hope of gaining White House
support, see supra, n. 16, the amendment has no bearing on the question of
Congress’s constitutional authority to legislate on this subject.

27 U.S. Const. art. 11, §3.

28 Ibid., §2, cl. 2.

29 Ibid.
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navy.”3% In the words of one prominent commentator, “the Constitu-
tion... is an invitation to struggle for the privilege of directing Amer-
ican foreign policy.”3!

If one looks at the specific grants of power, Congress has by far
the greater share. Nevertheless, it has long been recognized that the
President has a special role in the conduct of foreign affairs. John
Marshall stated, in a speech made when he was a member of the
House of Representatives, “the President is the sole organ of the na-
tion in its external relations, and its sole representative with foreign
nations.”3? Similarly, Jefferson stated, “the President [is the] only
channel of communication between this country and foreign na-
tions.” Both, it should be noted, however, were speaking of commu-
nication with foreign nations, not of the power to make foreign pol-
icy.33

Probably the most comprehensive Supreme Court discussion of the
foreign affairs power is Justice Sutherland’s opinion in United States
v. Curtiss-Wright.3* In that case, decided in 1936, the Court sus-
tained a statute authorizing the executive to order an embargo on
arms to Bolivia, a delegation of Congressional authority that would
have been unacceptable at that time with respect to domestic regula-
tion. Justice Sutherland discussed various bases for federal authority
over foreign affairs, and argued that in foreign affairs, as distinct
from domestic affairs, the authority of the federal government does
not depend on a grant of power by the states. Turning to the specific
issue before the Court in that case, the President’s authority to de-
clare an embargo, Justice Sutherland stated, “[w]e are dealing here
not alone with an authority vested in the President by exercise of leg-
islative power, but with such an authority plus the very delicate ple-
nary and exclusive power of the President as the sole organ of the
federal government in the field of international relations. 35

30 Jbid., art. I, §8.

31 E. Corwin, The President: Office and Powers, 1787-1984 (New York, 1984),
201.

32 Ibid., 207.

33 Louis Henkin, Foreign Affairs and the Constitution (Mineola, 1972), 221
(emphasis added).

34 299 U.S. (1936) 304.

35 Ibid., 320.
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The Constitution also makes no reference to recognition. The pro-
vision that the President “shall receive ambassadors,” now consid-
ered the basis of the president’s power over recognition, is included
in section 3, listing what the President may or shall do, not in section
2 which lists “presidential powers.”3¢ It was described by Hamilton
in the Pacificus-Helvidius debates as, “more a matter of dignity than
of authority” and “a circumstance which will be without consequence
in the administration of the government....”37 Historically, however,
presidents have made decisions concerning recognition, starting with
Washington’s recognition of the French Republic. In U.S. v Bel-
mont3® and U.S. v Pink,’° the Supreme Court held that an executive
agreement recognizing the Soviet government and providing for the
settlement of claims between the U.S. and the Soviet Union super-
seded inconsistent state law, implicitly accepting the executive’s au-
thority over recognition.

The Court’s reference to the President’s broad powers in foreign
affairs in Curtiss-Wright and other cases cited in the Justice Depart-
ment’s memorandum,*® and its implied acceptance of the executive’s
authority to recognize foreign governments in Belmont and Pink,
were made in situations in which Congress either delegated authority
to the executive or in which Congress was silent. None involved a
conflict between Congress and the President.

The Supreme Court has never held that Congress could not exer-
cise one of its constitutional powers because doing so would interfere
with the President’s powers in the conduct of foreign affairs.*! The

36 Henkin, supra, n.33, p. 41 (“while appointing ambassadors and making treaties
are described as presidential powers (Article II, section 2), receiving
ambassadors is included in section 3 which only lists things the President ‘may’
and ‘shall’ do but does not speak in terms of power”).

37 The Federalist, no. 69, p. 420 (Hamilton; quoted in Henkin, supra, n. 33, p.
41).

38 301 U.S. (1937) 324.

3% 315 U.S. (1942) 203.

40 See Department of Navy v. Egan, 484 U.S. (1988) 518, 529; Alfred Dunhill of
London, Inc. v. Republic of Cuba, 425 U.S. (1976) 682, 705-706 n.18; United
States v. Louisiana, 363 U.S. (1960) 1, 35 (cited in Memorandum from Walter
Dellinger, supra, n. 26).

41 In United States v. Klein, 13 Wall (1872) 128, the Court made clear that
legislation that impaired the effect of a Presidential pardon would be an
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Court has held the converse: that Presidential action, which might
have been constitutional if Congress had not acted, was unconstitu-
tional because it was inconsistent with legislation enacted by Con-
gress. In Youngstown Sheet and Tube v. Sawyer,*? the Court held that
notwithstanding the President’s Constitutional power as commander-
in-chief, President Truman’s seizure of the steel mills during the Ko-
rean War, to ensure that a threatened strike did not stop the produc-
tion of steel needed for the conduct of the war, was illegal, because
it was inconsistent with the Taft-Hartley Act for resolving labor dis-
putes. Justice Jackson, who had been President Franklin Delano Roo-
sevelt’s Attorney General and was a strong proponent of broad exec-
utive authority, concurred in an opinion that has become the classic
statement on executive-legislative power. He wrote:

A judge, like an executive adviser, may be surprised at the
poverty of really useful and unambiguous authority applicable to
concrete problems of executive power as they actually present
themselves. Just what our forefathers did envision, or would
have envisioned had they foreseen modern conditions, must be
divined from materials almost as enigmatic as the dreams Joseph
was called upon to interpret for Pharaoh. A century and a half
of partisan debate and scholarly speculation yields no net result
but only supplies more or less apt quotations from respected
sources on each side of any question. They largely cancel each
other. And court decisions are indecisive because of the judicial
practice of dealing with the largest questions in the most narrow
way.

The actual art of governing under our Constitution does not and
cannot conform to judicial definitions of the power of any of its
branches based on isolated clauses or even single Articles torn
from context. While the Constitution diffuses power the better
to secure liberty, it also contemplates that practice will integrate
the dispersed powers into a workable government. It enjoins
upon its branches separateness but interdependence, autonomy
but reciprocity. Presidential powers are not fixed but fluctuate,

unconstitutional infringement on the powers of the executive.
42 343 U.S. (1952) 579.
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depending upon their disjunction or conjunction with those of
Congress. We may well begin by a somewhat over-simplified
grouping of practical situations in which a President may doubt,
or others may challenge, his powers, and by distinguishing
roughly the legal consequences of this factor of relativity.

1. When the President acts pursuant to an express or implied
authorization of Congress, his authority is at its maximum, for
it includes all that he possesses in his own right plus all the
Congress can delegate. In these circumstances, and in these
only, may he be said (for what it may be worth) to personify the
federal sovereignty. If his act is held unconstitutional under
these circumstances, it usually means that the Federal
Government as an undivided whole lacks power. A seizure
executed by the President pursuant to an Act of Congress would
be supported by the strongest of presumptions and the widest
latitude of judicial interpretation, and the burden of persuasion
would rest heavily upon any who might attack it.

2. When the President acts in absence of either a congressional
grant or denial of authority, he can only rely upon his own
independent powers, but there is a zone of twilight in which he
and Congress may have concurrent authority, or in which its
distribution is uncertain. Therefore, congressional inertia,
indifference or quiescence may sometimes, at least as a practical
matter, enable, if not invite, measures on independent
presidential responsibility. In this area, any actual test of power
is likely to depend on the imperatives of events and
contemporary imponderables rather than on abstract theories of
law.

3. When the President takes measures incompatible with the
expressed or implied will of Congress, his power is at its lowest
ebb, for then he can rely only upon his own constitutional
powers minus any constitutional powers of Congress over the
matter. Courts can sustain exclusive presidential control in such
a case only by disabling the Congress from acting upon the
subject. Presidential claim to a power at once so conclusive and
preclusive must be scrutinized with caution, for what it is at
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stake is the ' equilibrium established by our constitutional
system.43

Jackson cited Curtiss-Wright as an example of the first class of cases,
in which, he said, “we find the broadest statements of presidential
power,” and noted that “that case involved not the President’s power
to act without Congressional authority, but the question of his au-
thority to act under and in accord with an Act of Congress.”** He
concluded, “It was intimated that the President might act in external
affairs without congressional authority, but not that he might act
contrary to an Act of Congress.”*

Although the Jerusalem Embassy Act does not explicitly require
the President to relocate the embassy to Jerusalem, the findings that
Jerusalem is the capital of Israel and that Israel is the only state in
which the U.S. does not have its embassy in the capital, the assertion
that it is the policy of the U.S. that the embassy be in Jerusalem, the
allocation of funds for the relocation and construction of an embassy
in Jerusalem, and the prohibition on the use of some of the funds
appropriated to the State Department for the acquisition and mainte-
nance of buildings abroad if the embassy is not opened by May 1999,
clearly indicate the purpose of Congress to commence construction
on a U.S. embassy in Jerusalem in 1996 and to open the embassy no
later than May 31, 1999.

Under the Jackson analysis, were the President to take “measures
incompatible with the expressed or implied will of Congress,” his
power would be “at its lowest ebb.” He could “rely only upon his
own constitutional powers minus any constitutional powers of Con-
gress over the matter.” Such exclusive presidential control could be
sustained “only by disabling Congress from acting upon the subject.”
As Jackson noted, “Presidential claim to power at once so conclusive
and preclusive must be scrutinized with caution, for what is at stake
is the equilibrium established by our constitutional system.” While
the question has never been decided, it is unlikely that a court would
hold that the President’s authority to receive ambassadors — his

43 Ibid., 634-638.
44 Ibid., 637.
45 Ibid. (emphasis added).
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power to appoint ambassadors requires the advice and consent of the
Senate — minus the power of Congress over appropriations and under
the necessary and proper clause, is sufficient to sustain exclusive
presidential control, disabling the Congress from acting upon the
subject.

B. Congressional authority under the necessary and proper and spending
provisions of the Constitution

Both the necessary and proper clause and the spending clause have
been broadly interpreted to permit Congress to legislate on a wide
scope of matters. Neither limits Congressional action to the matters
enumerated in Article I, Section 8. The necessary and proper clause
authorizes Congress not only to make all laws necessary and proper
to implement the enumerated powers of Congress, but all laws which
shall be necessary and proper for carrying into execution all powers
vested “in the government of the United States or in any department
or officer thereof.”4¢ Thus, even if recognition is considered an ex-
ecutive power — on the basis of historical precedent, if not constitu-
tional provision — Congress has the power under the necessary and
proper clause to enact legislation concerning the location and con-
struction of U.S. embassies abroad.

The bill is also clearly a proper exercise of Congress’s spending
power. That the use of the spending power is not limited to those
areas that Congress could otherwise regulate was made clear by the
Supreme Court in United States v. Butler.#’ Justice Roberts, writing
for the majority, stated:

[the first clause of article I Section 8] confers a power separate
and distinct from these later enumerated, is not restricted in
meaning by the grant of them, and Congress consequently has a
substantive power to tax and to appropriate, limited only by the
requirement that it shall be exercised to provide for the general
welfare of the United States.*8

Admittedly, Congress cannot use the spending power to impose un-
4 U.S. Const., Art. 1, §3 (emphasis added).

47 297 U.S. (1936) 1.
48 Ibid., 65-66 (emphasis added).
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constitutional conditions. Thus, the Supreme Court has held that
Congress cannot use the appropriations power to violate the estab-
lishment clause of the first amendment,* the compensation clause in
Article III,% or the prohibition on bills of attainder in Article I, Sec-
tion 9.5 The principle that has emerged from these cases is that Con-
gress cannot use the spending power to achieve that which the Con-
stitution prohibits. Appropriating funds for the relocation and con-
struction of an embassy and limiting the expenditure of funds appro-
priated for the acquisition and maintenance of buildings abroad if
construction is not started and completed on specified dates does not
violate any prohibition of the Constitution.

Butler, decided over half a century ago, is the only case in which
the Court held a federal appropriation invalid because of the uncon-
stitutionality of a condition that did not involve infringement of in-
dividual rights.’2 In that case, the majority took the position that
Congress could not use federal funds to induce states to enact regu-
lations that Congress could not enact under its enumerated powers.
Within a year of that decision, the Court sustained conditional appro-
priations in areas outside the scope of Congress’ enumerated legisla-
tive authority.5? Since then Congress has enacted numerous statutes
in which it has used the spending power to achieve results that it
could not have achieved by regulating the conduct directly.

Most recently, in South Dakota v. Dole,>* the Supreme Court re-
jected a state argument that Congress could not use federal highway

49 Flast v. Cohen, 392 U.S. (1968) 83.

50 United States v. Will, 449 U.S. (1980) 200.

31 United States v. Lovett, 328 U.S. (1946) 303. In that case, Congress provided
by an amendment in an appropriations bill that no salaries should be paid to
certain individuals out of monies appropriated unless they were reappointed by
the President with the advice and consent of the Senate. Although those denied
compensation and the Solicitor General of the United States argued that the
provision was an unconstitutional interference with the powers of the President
to remove executive employees, 328 U.S., 304-305, the Court did not consider
the question; it held that the provision constituted a bill of attainder. /bid., 315.

52 See Comment, “The Federal Conditional Spending Power: A Search for Limits,”
70 N.W. L. Rev. (1974) 293, 307.

33 See Stewart Machine Co. v. Davis, 301 U.S. (1937) 548; Helvery v. Davis, 301
U.S. (1937) 619.

34483 U.S. (1987) 203.
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funding to achieve a national minimum drinking age because the
Twenty-First Amendment gave the states the power to make that de-
cision. The Court stated:

[T]he “independent constitutional bar” limitation on the
spending power is not, as petitioner suggests, a prohibition on
the indirect achievement of objectives which Congress is not
empowered to achieve directly. Instead, we think that the
language in our earlier opinions stands for the unexceptionable
proposition that the power may not be used to induce the States
to engage in activities that would themselves be unconstitutional.
Thus, for example, a grant of federal funds conditioned on
invidiously discriminatory state action or the infliction of cruel
and unusual punishment would be an illegitimate exercise of the
Congress’ broad spending power. But no such claim can be or
is made here. Were South Dakota to succumb to the
blandishments offered by Congress and raise its drinking age to
21, the State’s action in so doing would not violate the
constitutional rights of anyone.>

Moreover, in Butler the Court held that Congress could not use the
spending power to limit states’ rights. The Court has never held that
Congress cannot limit the proper exercise of power by another
branch of the federal government by the use of its appropriations au-
thority unless the matter falls within one of the enumerated powers
of Congress. Such a holding would vitiate what has been considered
one of the most important — if not the most important — of the checks
and balances: Congress’ power of the purse. As a recent district
court decision stated,

[t]Though the parameters of Congress’ powers may be contested,
Congress surely has a role to play in aspects of foreign affairs,
as the Constitution expressly recognized and the Supreme Court
of the United States has affirmed. The most prominent among
these Congressional powers 1is of course the general
appropriations power.>%

35 Ibid., 210.
56 United States v. Oliver North, 708 F. Supp. 380, 382, n. 3 (U.S.D.C. D.C.
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That Congress can use the spending power to limit the executive’s
constitutional powers is well established.’” Consider, for example,
the President’s power as Commander-in-Chief. Although the Consti-
tution provides that the President shall be Commander-in-Chief, and
the Supreme Court stated almost 150 years ago that that encompasses
the power “to direct the movements of the naval and military forces
at his command and to employ them in the manner he may deem most
effectual to harass and conquer and subdue the enemy,”58 Congress
has repeatedly used its funding power to limit military action by the
President.’® Indeed, in some of the cases involving challenges to the
Viet Nam War, courts have stated that Congress’ failure to prohibit
the President from using funds for the Viet Nam conflict, or for cer-
tain aspects of it, constituted Congressional authorization for the ac-
tion in question.®0 If Congress can exercise its appropriations power
to limit the President’s power as Commander in Chief — a power spe-
cifically provided for in the Constitution — a fortiori it can exercise
the appropriations power to limit the President’s foreign affairs
power — a power that is not expressly vested in the President but im-
plied from other powers and that is shared with Congress.

Since World War II Congress has consistently used appropriations
as a means of controlling some aspects of foreign policy.f! One
prominent commentator characterized the assertion that Congress
cannot control foreign affairs by withholding appropriations as “the
most startling constitutional claim emanating from the Iran contra
hearings”.%2 Or, as another prominent publicist put it, assertions
“that foreign affairs just aren’t any of Congress’s business... bear no

1988).

57 Corwin, supra, n. 31, 222 (Congress can refuse to appropriate funds or enact
inconsistent legislation).

58 Fleming v. Paye, 50 U.S. (9 Hav.) (1850) 602, 615.

% See L. Fisher, “How Tightly Can Congress Draw the Purse Strings,” 83 AJIL
(1989) 758, 763.

60 See, e.g. Holtzman v. Schlesinger, 484 F. 2d (2d Cir. 1973) 1307, 1313, 1314,
cert. denied, 416 U.S. (1974) 936. See also John Hart Ely, War and
Responsibility: Constitutional Lessons of Vietnam and Its Aftermath(Princeton,
NJ, 1993) 33 (“Congress had by then, by a number of appropriations measures,
quite pointedly reiterated its authorization of the war”).

61 See K. Stith, “Congress’ Power of the Purse,” 97 Yale L. J. (1988) 1343, 1360.

62 Fisher, supra, n. 59, 758.
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relation to the language or purposes of the founding document, or the
first century and a half of our history.”%3

IV. Conclusion

It is now the law of the United States:
*  that Jerusalem remain undivided;

* that Jerusalem be recognized as the capital of Israel,;
* that the U.S. Embassy in Israel be moved to Jerusalem.

Even strong proponents of broad executive power in foreign affairs
agree that Congress can use the appropriations power to effect the
conduct of foreign affairs. Secretary of State Kissinger conceded,
following the executive confrontations with Congress during the Viet
Nam war:

The decade long struggle in this country over executive
dominance in foreign affairs is over. The recognition that
Congress is a coequal branch of government is the dominant fact
of national politics today. The executive accepts that Congress
must have both the sense and the reality of participation: foreign
policy must be a shared enterprise.®

Professor Henkin, the Chief Reporter for the latest Restatement of
U.S. Foreign Relations Law,% and one of the leading authorities in
the field, stated, “Congress has insisted and presidents have reluc-
tantly accepted that in foreign affairs as in domestic affairs, spending
is expressly entrusted to Congress... .5

Whatever the respective powers of Congress and the President to
decide whether to recognize a foreign state — a question on which the
Constitution is silent and the Court has never ruled — that issue is not
raised by the Jerusalem Embassy Act. The United States recognized
Israel when it was established in 1948. It was the first state to do so.
Rather, the issue is whether Congress can enact legislation that may
effect U.S. foreign policy interests, and whether it can do so by use
of the appropriations power. Long established practice, the writings

63 Ely, supra, n. 60, 62.

64 Fisher, supra, n. 59, 760 (quoting State Dept. Bulletin).

5 Restatement (Third) of the Foreign Relations Law of the U.S. (1987).
6 Henkin, supra, n. 33, 114.
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of scholars and statesmen, and judicial decisions, all indicate that the
answer to both is clearly yes.

Hopefully, the President, who has the constitutional obligation to
implement the law, will comply with the requirement that “not less
than $25,000,000 of the funds appropriated for acquisition and main-
tenance of buildings abroad” for the State Department in 1996 be
“expended only for the construction and other costs associated with
the establishment of the United States Embassy in Israel in the capital
of Jerusalem” and commence construction on the U.S. embassy in
Jerusalem at once. But the significance of the Jerusalem Embassy Act
goes far beyond the timing of the transfer of the U.S. embassy to
Jerusalem. For the first time in history, a major world power — the
major world power — has enacted a law declaring that Jerusalem must
remain undivided and that it must remain the capital of Israel.

The theme of this conference is Sources of Contemporary Law.
God’s promise to Abraham, translated into fact by David 3,000 years
ago, is now the law of the United States. It is a truly wonderful ex-
ample of biblical sources of contemporary law.

V. Epilogue

In the little more than a year since the Jerusalem Embassy Act came
into effect, the Secretary of State has submitted three reports to Con-
gress. The very fact that the Secretary of State has submitted the re-
ports, stating that they were being submitted “in accordance with”
sections 5 and 6 of the Act,®” respectively, rather than refusing to
submit reports on the ground that the Act was unconstitutional, or
submitting the report with a statement that the President decided to
submit the report even though he considered the Act unconstitutional
(as several Presidents have done with reports required by the War
Powers Act), is encouraging. It would seem to indicate that the Pres-
ident does not take the position that the Act is unconstitutional, as
the Justice Department memorandum had argued.®® The reports,

67 Section 5 requires the Secretary of State to submit a report within 30 days of
enactment “detailing the Department of State’s plan to implement this Act” and
section 6 requires a report every six months thereafter on the progress made
towards that end.

68 See supra, n. 26, and accompanying text.
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however, are not at all encouraging and are clearly not what Con-
gress intended.

The first report briefly describes the Oslo Accords, and the extent
of their implementation up to that point. It states that “support for
this historic process of Israeli-Palestinian reconciliation ... has been
the centerpiece of the Administration’s efforts to promote a compre-
hensive regional settlement to provide lasting peace for Israel and its
Arab neighbors,” and that “[a]ny planning for adjusting U.S. diplo-
matic representation in the area must take place within this evolving
political context.” It then proceeds to list seven options for the es-
tablishment of a new embassy, varying from the purchase of land and
the construction of an embassy, to the use of existing U.S. govern-
ment owned properties, and the time and costs involved for each op-
tion, in very general terms without any reference to Israel whatso-
ever.

Following receipt of the report, Senator Kyl wrote a letter to the
Secretary of State, joined in by several other senators, stating:

We are writing to express our disappointment in the report
submitted by you to Congress in accordance with the Jerusalem
Embassy Act. We do not believe the report reflects an
understanding of how seriously Congress intends to see the
United States Embassy to Israel established in Jerusalem by
1999.

...The Department’s report is written as a primer on how
embassies may be established; the generalities offered in the
report fall well short of complying with the intent of the
reporting requirements of the law.%

The second report repeats in almost identical language the U.S. “sup-
port for the historic process of Israeli-Palestinian reconciliation,”
notes that further agreements between Israel and the Palestinians
have been concluded, that “Israeli military personnel [has been]
redeployed from six major West Bank towns and surrounding vil-
lages,” that “Palestinian elections successfully took place on January
20,” and describes U.S. efforts to promote negotiations between Is-

% Letter dated January 31, 1996, on file with the author (emphasis in original).

120



The Jerusalem Embassy Act

rael and Syria. It then proceeds to discuss the options for establishing
an embassy described in the earlier memo. It states that these options
can be divided into two categories: those that involve construction of
a new embassy and those that involve use of existing facilities.”0 It
states that the time required for construction of a new embassy is
“approximately six years,” which is “beyond the time frame referred
to in the Act,” whereas with the other options, “it is possible to open
an embassy in Jerusalem within months.” The conclusion states that
“the Department could open an embassy in Jerusalem in a very short
span of time,” but that “[i]t is essential to bear in mind that sensitive
negotiations are actively underway between Israel and the Palestini-
ans and between Israel and Syria” and that the President “would take
no action which would undermine the peace process.”

The third report states that the “Administration considers the pur-
suit of a comprehensive peace in the Middle East to be a top priority”
and that “a key component for this undertaking” is its “support for
the Israeli-Palestinian track of the Peace Process.” It proceeds to
summarize the negotiations and events since the last report, including
a description of meetings between Israeli and American officials and
various Arab leaders. It states, incorrectly, that “[o]n April 27, the
Palestinian National Council amended the PLO Covenant to revoke
the section that called for the destruction of the State of Israel.”’!

70 The Act clearly contemplated construction of an embassy. The Dole-Kyl bill
originally required construction of the embassy to begin in 1996. Although that
provision was deleted, see n. 15 supra, the provisions requiring that $25,000,000
in 1996 and $75,000,000 in 1997 of the funds appropriated for Acquisition and
Maintenance of Buildings abroad for the State Department, shall be made
available for the “construction” and other costs associated with the relocation of
the U.S. embassy in Israel to Jerusalem, remain. See n. 14 supra and
accompanying text.

71 The statement is incorrect in two respects. First, the resolution adopted by the
Palestinian National Council did not amend the Covenant; it established a
committee to determine which clauses of the Covenant needed to be amended to
comply with the PLO undertaking to delete the provisions of the Covenant calling
for the destruction of Israel. Second, there are a number of provisions (not one
section) that call for the destruction of Israel. See articles 9 (“armed struggle is
the only way to liberate Palestine”); 15 (“the liberation of Palestine ... is a
national duty ... and aims at the elimination of Zionism in Palestine”); 19 (“The
partition of Palestine in 1947 and the establishment of the state of Israel are
entirely illegal, regardless of the passage of time”); 21 (“The Arab Palestinian
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In a section titled “arrangements” the report refers to the options
discussed in its earlier reports, reiterates that “it is possible to open
an embassy in Jerusalem quickly once a specific option [in the
non-construction category] is chosen”; notes that “the U.S. opened
new embassies in four months during 1992”; and gives comparative
cost figures on leasing and purchasing property.

The conclusion states that the “Department could open an embassy
in Jerusalem in a short span of time,” but cautions that “[i]t is essen-
tial to bear in mind that sensitive negotiations are actively underway
between Israel and the Palestinians,” that “since Jerusalem will be a
subject of these negotiations, the political profile of this subject in
the period ahead will remain high,” and again states that the “Ad-
ministration ... would take no action which would undermine the
peace process.”

These reports make it clear that while the President did not veto
the Act and is not claiming that he need not abide by it on constitu-
tional grounds, the State Department has done nothing to implement
it and has no intention of implementing it as long as the
Israeli-Palestinian negotiations are pending, lest doing so “would un-
dermine the peace process.”

There is no provision in the Jerusalem Embassy Act authorizing
the President to suspend implementation of the Act if he determines
that establishing the U.S. embassy in Jerusalem might undermine the
“peace process” or in any way linking the establishment of the U.S.
embassy in Jerusalem, mandated by the Act, with “the peace proc-
ess.” As noted earlier, when the bill which became the Jerusalem
Embassy Act was introduced, numerous commentators opposed it on
the ground that it “would undermine the peace process.” Congress
rejected that argument and adopted the Act by an overwhelming vote

people, expressing themselves by the armed Palestinian revolution, reject all
solutions which are substitutes for the total liberation of Palestine and reject all
proposals aiming at the liquidation of the Palestine problem”). Article 2 provides
that “Palestine, with the boundaries it had during the British mandate, is an
indivisible territorial unit” and article 33 provides “This Charter shall not be
amended save by (vote of) a majority of two-thirds of the total membership of
the National Congress of the Palestinian Liberation Organization (taken) at a
special session convened for that purpose.”
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in the House and in the Senate. The only exception permitted in the
Act is if the President determines that moving the embassy to Jeru-
salem would be a threat to U.S. national security.’”> None of the re-
ports suggest that it would.

On October 31, 1996, Senator Kyl wrote a letter to the Secretary
of State, stating:

The State Department’s most recent report is essentially
non-responsive. Unfortunately, it demonstrates the disregard
your department has for the Jerusalem Embassy Act. This report
is tantamount to announcing you don’t intend to comply with the
law.

...Apart from offering a cursory observation that a new embassy
will take six years to build, your department has failed to
seriously begin planning for constructing an American embassy
in Jerusalem. Although Public Law 104-45 does contain a
presidential waiver, the President cannot lawfully invoke this
waiver simply because he thinks it would better to relocate the
embassy in Jerusalem at a later time. The waiver is designed to
be read and interpreted narrowly. It was included to give the
President limited flexibility — flexibility to ensure that Public
Law 104-45 will not harm U.S. national security interests in the
event of an emergency. The law states that the President “shall”
implement the embassy move; the waiver does not change the
“shall” to “may, if he chooses to.” This position is clear in the
legislative record.

Actions taken by members of your department and the office of
Ambassador Madeleine Albright are disturbing to me. American
foreign policy officials have: (1) failed to defend the policy
statement of Public Law 104-45 before the United Nations
General Assembly, which passed a resolution calling for the
removal of foreign embassies from Jerusalem; (2) failed to
communicate to Palestinian and Israeli officiais the true meaning
of Public Law 104-45 (this I have deduced from discussion with
Ambassador Indyk and Israeli officials); and (3) actively sought
to prevent legislation from being enacted to further the goals of

72 See text at n. 16, supra.
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Public Law 104-45. For example, your department objected to,
and worked strenuously against, provisions in the fiscal year
1997 omnibus spending bill that would have required the State
Department to identify, in official documents, Jerusalem as the
capital of Israel.

In my opinion, it clear that by these actions and omissions your
department comes dangerously close to violating both the letter
and the spirit of the law. I would counsel you to reconsider this
path and begin implementing Public Law 104-45 in earnest.”

To this date there has been no response to Senator Kyl’s letter.

73 Letter dated October 31, 1996, on file with the author.
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ISRAEL AS A JEWISH-DEMOCRATIC
STATE: HISTORICAL AND THEORETICAL
ASPECTS

Eliezer Schweid*

The debate surrounding the argument that Israel’s Jewishness is not
consistent with its democratic regime takes place entirely at the po-
litical and legal-constitutional levels. Oddly, even at those levels, the
historical aspects of the issue are disregarded. As to its theoretical
aspects — the essence of democracy and the attitude of Jewish sources
to it — these are mentioned only incidentally and not discussed in
depth. This is actually quite typical of debates involving political
parties, where the goal is immediate “achievement,” in the form of
legislation in a specific area that time-related factors have placed on
the public agenda. The tactics of sharp politicians focus on the
short-term, and they prefer to obscure the overall perspective of the
problem together with the implications of the issue. However, a very
heavy price is paid for this tactical convenience: Distortions and de-
ceptions are created, intentionally and unintentionally. These
inaccuracies accumulate and facts are established — facts that have
not received proper consideration themselves, let alone their conse-
quences. The public also loses its direction in this field of obstacles.
It sees obstacles and bypasses but does not see where the path is lead-
ing. In any case, the public is not given an opportunity to express an

*  The Hebrew University, Jerusalem. A Hebrew version of this paper was

published in 11 Alpayim (Tel Aviv, 1995).
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opinion and to decide whether it wants to reach the destination that
will be revealed ex post facto.

It is therefore worth repeating something that should be obvious:
Judaism is not a platonic idea, fixed in its eternal sources. Rather, it
is the process of the cultural-historical life of the Jewish nation. Sim-
ilarly, democracy is not a fixed constitutional formula. Rather, it is
the structuring of complex social-political processes in the lives of
various nations, each with its own developing and changing version
of democracy. Furthermore, the regime of any nation — democratic
or not — is not equivalent to the historical totality of the culture that
has shaped its identity. It is only one component of that totality — no
doubt a central component, but in order to have its effect so it must
take into account, reflect and express other components. Some of
these components are more important than the regime, and it must
serve them: material culture, social institutions (familial, communal
and national), morality, spiritual and scientific creativity, philoso-
phy, art and, yes, religion as well (in fact, religion is one of the most
central components). The political regime is an institutionalized po-
litical process, which provides a framework that unifies all of these
components. They depend on it and it depends on them. Democracy,
as a type of regime, provides a historical path that permits one type
of solution to problems that arise in social relations within the coun-
try and in political relations with other countries. Therefore, when
one disregards the historical aspect — with regard to both the past
from which the nation has come as a group and the future to which
the nation wants to go forward, still as a group — and focuses only
on the present and the interests of individuals as individuals, the
group disappears, as does the historical path taken by the group.
When the historical aspect is overlooked, the issue in question loses
its overall definition and breaks down into dissonant components.

The thesis, presented as fact, that there is a contradiction between
Israel’s Jewishness and its democratic character, is today almost an
axiom for the various parties to the debate. The only point of con-
tention is the question of the conclusions to be drawn. On the right,
it is concluded that Judaism takes precedence and democracy must be
subordinate to it. The left draws the opposite conclusion: democracy
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takes precedence and Judaism must subordinate itself to it. Neither
view pays any attention whatever to the fact that the premise of the
argument is of recent vintage. It merely reflects a temporary situation
of social consciousness in a lengthy, ongoing historical process.

Prior to the Yom Kippur War, only a tiny minority of extreme an-
ti-Zionist leftists (whose attitude to democracy was also dubious)
raised the argument that there was a contradiction between Israel’s
Jewishness and its democratic character. At the time, it seemed like
a provocative comment, on the margin of the public debate, which
was always stormy. Of course, the argument focused on the same
problems that are debated today: the relationship between religion
and state, “religious coercion” and “Jewish pluralism,” the attitude
of the state to its Arab citizens, the Palestinian refugee problem,
peace with the Arab states, etc. These arguments actually predate the
establishment of the State of Israel; these issues were discussed long
before it was established in the Declaration of Independence that Is-
rael would be a Jewish and democratic state. Nonetheless, it seems
amazing that those who drafted the declaration and those who signed
it, who came from all parts of the political map, did not sense any
contradiction between these concepts. The opposite is true. They felt
that Judaism and democracy complemented each other and were nec-
essary for each other. The debate that erupted immediately thereafter
with regard to the Law of Return, the question of a constitution and
the religious status quo was conducted as part of the democratic
process, with the intention of shaping the state’s Jewish identity.
Neither party to the debate accused the other of being
“anti-democratic” or “undemocratic” because of its views. The de-
bate was held in a democratic manner and aimed at somehow resolv-
ing those issues; these were indeed issues concerning which people
held views that were opposed, but legitimate in the framework of the
law.

After the Yom Kippur War, however, it began to be rumored that
there was a contradiction between a “Jewish State” and a “demo-
cratic state.” Intellectuals from the academic world brought this view
from the anti-Zionist periphery to the secular Zionist center. The ar-
gument was used to strike at the religious elements, who aspired to

127



ISRAEL AS A JEWISH AND DEMOCRATIC STATE

intensify “religious coercion,” and at believers in the “Greater Land
of Israel,” who wanted to “rule over another nation.” Extreme ele-
ments on the right and within the haredi world could not have agreed
more, striking back with the very same argument. Moderates on both
right and left began to accept the premise and, though trying to nav-
igate between the extremes, they were increasingly pulled toward the
poles and did not discuss the matter in depth. What brought about
the discovery of this apparently not previously discerned truth?
There is no doubt that the exacerbation of the debate between the
“religious” and “secular” segments of the population on “religious
coercion,” on the one hand, and the “Greater Land of Israel” and
“the occupation,” on the other, had a marked influence on the defi-
nition of the problem. It is also undeniable that the continued occu-
pation of Judea, Samaria and Gaza cast a shadow over Israeli democ-
racy. To a certain degree, it justified the concern that “ruling over
another nation” would have implications for the quality of democracy
in Israel. ‘

However, the “smoke of battle” blinded people to two interesting
facts. First, Israel actually became more liberal in its policies after
the Six-Day War, in terms of both its policy toward its Arab citizens
and the functioning of its internal political system — the relations be-
tween parties, the functioning of the media, the protection of civil
rights and, especially, the relationship between the government and
the opposition. In other words, the democratic process was in fact
strengthened, not weakened.

Second, during the progressive liberalization of the ruling process,
a significant ideological change took place in the way the secular
elites on the left understood the concept of democracy. As an alter-
native to religion, till then presented as the exclusive factor shaping
Jewish identity, they wished to offer an alternative world-view, a
way of life that could shape the identity of secular Jews. Against the
background of the intensifying political debate, democracy seemed
to be the best alternative. It was extolled not just as a type of regime
and an infrastructure of values for relations between people, but as
a comprehensive world-view that would shape the personal and col-
lective identity most appropriate, in their view, for Israeli society.
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This shift produced the view that there is an irreconcilable contra-
diction between Israel’s Jewish identity and its democratic identity.
And it was this change that focused the debate on the need to deter-
mine which of these identities should take precedence. This is quite
understandable from the perspective of the secular left. If democracy
is perceived as a form of secular identity, a possible alternative to
Judaism, then there must be a contradiction between the two, espe-
cially if they are both to be implemented in one state. The polarized
view is also understandable, to a certain degree, from the perspective
of religious Zionists and extreme secular nationalists — both groups
which also tend to contrast one identity with the other and to give
unequivocal preference to one over the other. What is less compre-
hensible, however, is the acceptance of the premise by moderates on
the left and right. After all, for these moderates (on both sides), Ju-
daism and democracy complement each other. But the fact is that the
leadership of the political center also fell into this ideological trap.
The leadership of that part of the political spectrum did not even re-
alize that the concept of democracy had taken on a meaning substan-
tially different from its meaning in the Declaration of Independence,
and that the new meaning created a contradiction not just between
democracy and a “Jewish state,” but between democracy and any
modern “nation-state.” '

Let us review the facts. The democratic model envisaged by the
people who drafted the Declaration of Independence was the
national-parliamentary model that developed in Western Europe, par-
ticularly in England. Along with the national-parliamentary ap-
proach, Israeli democracy adopted from the outset the
social-democratic approach of a “welfare state” — this principle
guided the policies of the Labor party. The basic assumption was that
“the nation,” as a collective entity, in the full cultural-historical
sense of the term, was the “master” in its country (for those who may
have forgotten, “democracy” means “government by the demos — the
people™), and that society, as a solidaristic set of relations anchored
in the commitment of mutual responsibility, must be the focus of the
regime’s political activity.

In contrast, “democracy” as referred to today is based on a
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neo-liberal version of the American model: The “master” is the cit-
izen — each individual citizen, i.e., a composite of all citizens as in-
dividuals. We are not concerned, then, with a collective historical
entity in the form of a people, but rather with a civil society that is
unified — legally, administratively and functionally — by the state in-
stitutions. It is only this combination that justifies the use of the term
“nation,” and the “national will” that is determined through elections
is only a weighted combination of the wills of all of the country’s
individuals which, and only which, the state must represent and
serve.

Needless to say, the switch from democracy in the first sense to
democracy in the second sense represents a drastic revolution on all
planes of activity — personal-moral, social, legal and political. But
those who debate the matter in public take the change for granted, as
if it were self-evident or as if it were not a change at all, as if they
were still talking about the same “democracy” referred to in the Dec-
laration of Independence. Israelis for whom democracy is a compre-
hensive world-view believe that there is just one true form of democ-
racy. For them democracy is a single unchanging “platonic idea,”
whose definition is not in dispute in any way. One must either accept
their perception of democracy, or be forever damned as an evil per-
son, a racist, a chauvinist or a heretic.

The disregard of history entails the disregard of other important in-
formation. One argument that is raised in public debate as if it were
a proven scientific finding is that the State of Israel does not have a
“democratic tradition,” imprinted in a constitutional and institutional
structure, in a social ethos and in a style of political behavior and
public way of life. This lacuna is usually attributed to the fact that
most of Israel’s Jewish citizens originated in nondemocratic coun-
tries. They had no one to learn from; they could not shape a demo-
cratic way of life for themselves, as in, say, America. It is further
argued that for this reason Israeli democracy is still shallow or pri-
marily technical, in the sense of rule by the majority. It is not ade-
quately based, so it is claimed, on personal values and ways of life.
Moreover, as a result of this lack Israeli society is fraught with many
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anti-democratic pressures, which represent a real danger to the sta-
bility of the regime.

What are the “facts” on which these arguments are based? At best,
they are founded on public-opinion polls, which examine political at-
titudes in relation to well-defined issues, and on direct comparison
between the accepted style in relations between political parties and
institutions in the United States and the manners of the middle class
in the U.S., on the one hand, and the political style and accepted
lifestyle in Israeli society, on the other. Now, what this means is that
the political style and social ethos that have developed in Israel are
completely different from those that evolved in the United States. But
does it mean that the Israeli style is lacking in relation to democratic
values? A closer look at Jewish tradition, Zionist tradition and Israeli
tradition, in their full historical contexts, reveals a markedly differ-
ent picture.

First, as long as there were traditional Jewish communities in the
Diaspora (including the countries of Eastern Europe, Africa and
Asia), and as long as there were modern national and international
Jewish asssociations and organizations, there were democratic Jewish
traditions, based on Halakhah and the law, whatever the regimes in
the countries of the Diaspora. Of course, they were traditions with a
special character, both because of the nature of religious law and cul-
ture, and because of the circumstances of the Diaspora. However,
the traditional communities were most certainly democratic; they
drew the values of human dignity and freedom, solidarity and mutual
responsibility, from religious sources.

Second, it is indeed true that most of the immigrants who came to
Israel, whether for Zionist motives or in order to escape oppression
and poverty, came from nondemocratic countries, most of which
were ruled by tyrants. Very few came from the democratic countries
— for obvious reasons: Jews in democratic countries led relatively
comfortable lives, while Jews in nondemocratic countries faced real
and direct threats both to their identity and to their physical exist-
ence. But those Jews who fled from oppressive regimes wanted a free
way of life in a free country. They were looking not only for their
own country or for a country that would admit them, but also — and
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primarily — a democratic country that would allow them to maintain
and freely express their identity.

This, then, was the political, social and cultural rationale of Zion-
ism. It was conceived and born in democracy. In this context, we
should mention, first of all, the fact that the modern democratic re-
gimes in Europe emerged on the foundations of national movements
that strove for national independence for their nation in their land.
Democracy was the radical conclusion from the institutionalization
and legitimization of the secular national idea: The nation must be
independent, because the People is the regime’s true source of legit-
imacy. The nation was perceived, then, as a cultural-historic entity
with a national will, determined through elections in which parties
competed. However, we must be precise here. The assumption was
that the decision of the majority in a representative process (and not
through direct democracy) determines the collective national will. In
other words, the nation is a historical entity, responsible not only for
individuals in the present, but also for a chain of cultural identity
anchored in the past and aspiring to a historical future.

Zionism arose in the wake of the national movements that came to
democracy by this route. It took shape as an organized movement
according to their format. Its purpose was to demand and attain for
the Jews, as a nation, the same democratic national right — to be its
own master in its own land, like all the other nations of Europe —
and it indeed demanded this in the name of democracy. In this con-
text, it is worth noting that not only Herzl but also the religious
Hibbat Zion movement based itself on these ideas. It, too, aspired to
establish, even in the Diaspora, a national parliamentarism that
would represent the political expectations of the Jewish nation among
the nations. Furthermore, while most of the national movements in
Europe established states by rebelling against the previous regimes
and engaging in military struggle (thus of necessity injecting a non-
democratic dimension into the process of establishing their national
state), emerging Zionism could only organize itself as a civilian and
not a military system; in particular, it was a voluntary system. The
unification and representation of the nation, the recruitment of hu-
man and financial resources, the conduct of international policy and
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negotiations, settlement in the Land of Israel and the establishment
there of an economic, social and cultural infrastructure — all of these
could be realized only through free choice, whether through
volunteerism or for remuneration; in other words, only through na-
tional or social-national democracy. The same is true of the struggle
that gradually developed with Arab nationalism. For defense pur-
poses, a military force was required; but under the mandatory pro-
tection of a democratic country, most of the political, demographic,
settlement and economic struggle was possible only with democratic
tools.

The change in this regard came later, with the establishment of the
state; but by the time a frontal military contest was required, the
democratic infrastructure of the Yishuv had already been sufficiently
established, and the armed forces did not become a body that shaped
the regime. It remained a defensive force, structurally subordinate to
a democratic civilian leadership.

To this we must add the simple fact that, for practical reasons and
reasons of principle, only democratic countries tended consistently
to support the Zionist movement, permitting the movement’s goals
to be realized and the State of Israel to be established. Clearly, Zi-
onism itself was obligated thereby. Only as a democratic movement
did it have a chance of winning its friends’ and patrons’ support. The
historical truth is, then, that Jewish democracy emerged simultane-
ously with Herzl’s founding of the Zionist Organization, as a direct
realization of liberal national parliamentarism, even before the nation
had its own state. The process of Zionist achievement in the Land of
Israel maintained this framework, as did party and settlement
sub-frameworks of social-democratic nationalism.

What follows from this historical description is, then, that the
State of Israel was democratic not just out of choice but also out of
necessity and out of substance. Its infrastructure was that of a
well-formed political tradition, deriving both from Jewish sources
and from West-European models. The masses of Jews who immi-
grated to Israel were seeking not just a homeland but also their na-
tional, social, political and cultural freedom. Despite the difficulties
of settlement and the political and military struggle, and despite the
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difficulties of absorbing such large numbers of immigrants, which
created pressures on Israeli democracy and constrained it in certain
respects, it withstood these pressures, continually striving for more
complete implementation, although it did have to develop special so-
lutions appropriate for its purpose and for the conditions under which
it had to operate.

An in-depth examination of the question of the stability of democ-
racy in the State of Israel reveals that it is stronger than many be-
lieve. Despite frequent warnings from politicians on the left, Israel
can be counted among the countries whose democratic regime is ex-
tremely stable. There are no threats to Israeli democracy from within
Jewish society or its political parties; nor is there such a threat from
government institutions or the military establishment.

This is especially conspicuous when one considers the army — usu-
ally the most readily available alternative force to seize power in
countries with shaky democratic regimes. The Israel Defense Forces
took shape as a people’s army, unequivocally subordinate from the
start to the civilian government and to the law. The fact that soldiers
are enlisted and officers trained from all sectors of the public rules
out the possibility that a military leader, or group of officers, might
lead all or part of the armed forces against the civilian government.
But this is also true for any other group. There is no body in Israel
that is interested in posing an alternative to the democratic regime.
Even parties that do not consider democracy a supreme value would
not give it up in practice, under any circumstances.

This conclusion does not reflect an idealization of the situation,
nor does it disregard the anti-democratic views held by right-wing
religious circles and extreme secular nationalists, or by extreme left-
ist circles. Such pressures exist in every democratic regime, and
some stem from the regime itself. Democratic regimes are constantly
restraining, regulating and balancing; the stability of the regime is a
function of the structure that creates a situation in which even per-
sons who profess anti-democratic views prefer the democratic “rules
of the game” and act accordingly. This is true of the United States
as well. In this context, for persons with short memories, one might
recall the McCarthy period as an example of anti-democratic pres-
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sures coming from within the government itself; at the other extreme
one has the tensions that have turned contemporary American society
into a violent society in which there is a real and direct threat to the
individual’s freedom, his property and even life.

Thus, despite the existence of undemocratic organizations in the
State of Israel, and despite the inclination of Israeli governments to-
ward centralization and the application of undemocratic pressures,
democracy in Israel is no less stable than in any other democratic
country in Europe or America.

Like every democratic regime, Israeli democracy has encountered di-
lemmas, some of which stem from its historical background, others,
from the implementation of national democracy in a multi-national
state that came into being in the midst of a war of survival with an
opposing national movement. From a historical perspective, it is also
worth emphasizing the following fact: Israel did not create the types
of dilemma produced by its clash with Arab nationalism, or by the
presence of a large Arab national minority within the State of Israel.
There is not one democratic country in the world that has not expe-
rienced a similar national dispute, whether in its earliest, formative
stage or in the course of its later development. And not one of these
countries has been able to overcome this challenge by completely
eliminating the tension between the majority, for whom the country
is named, and the minority within its borders. Neither did Israel cre-
ate the dilemma of the status of religion in the state. There is not one
democratic country in which this dilemma has not developed; nor has
any country succeeded in completely eliminating it.

The United States, for example, which goes to great lengths to
maintain a clear separation between religion and state — perhaps be-
cause it defined itself from the start as the state of all of its individual
citizens — has basically failed to eliminate both dilemmas. They
emerge against its will: from the national perspective, in violent eth-
nic tensions between the white majority and the large “colored” mi-
norities, particularly the blacks; from the religious perspective, in in-
cessant pressures from the Christian churches — Protestant and Cath-
olic — which wield real influence in American society, to intervene
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in social processes, particularly in the area of education. Indeed, de-
spite its declared secularity, the United States is still the country of
the white Anglo-Saxon Protestant majority that founded it. The real
problem stems from the fact that this majority is becoming increas-
ingly smaller and is on the verge of becoming a minority, without a
consensus capable of establishing social and national solidarity to re-
place it.

Totalitarian regimes tend to solve such dilemmas by oppression.
The difference between such regimes and democracies is that the lat-
ter recognize the necessity and legitimacy of different national iden-
tities and different value-group identifications, and even seek ways
to permit them full expression.

Indeed, democracy is a regime that does not try to eliminate such
dilemmas but, rather, tries to accommodate them. This is accom-
plished by adopting compromises based on unifying material and cul-
tural interests of sufficient historical depth; by agreeing upon values,
principles and rules of dialogue based on understanding; and by mak-
ing efforts to define the legitimate demands of the majority and the
minorities and to seek mutual constraints that appear just to both ma-
jority and minorities.

The search for such just compromises raises a question of princi-
ple: Is justice an equation of simple equality? Is it possible to find a
universal common denominator, encompassing all of the different in-
dividuals, beyond their conflicting collective identities, on the basis
of which contrasts can be “neutralized” or “removed” from the
social-public and political plane? And can this be done in a manner
that creates constitutional, political and social equality between all
individuals and groups, whether the majority or a minority?

It is around this question, or questions, that the current debate in
Israel concerning the argument that there is a contradiction between
Israel as a Jewish state and Israel as a democratic state revolves. Be-
yond grappling with dilemmas of majority-minority relations be-
tween Jews and Arabs and between secular and religious Jews, the
main conflict is between two aspirations. On the one hand, one has
the national democracy, whose goal is a justice which takes into ac-
count the various collective identities and their right to social-public
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and political expression, but does not waive the right to sovereignty
of the majority, which established the state for its life, liberty and
identity. On the other, one has the individualistic democracy, which
aspires to establish on the ‘basis of itself alone, a comprehensive
social-public and political way of life that will neutralize disputes and
completely eliminate them from the public and political arena.

Thus, as opposed to the ideal of the State of Israel as a Jewish
state, which at the same time respects the human rights of its Arab
citizens and is even willing to agree to a compromise that would give
the Palestinians national expression in their own separate political
framework, an even farther-reaching aspiration is now being raised:
The rights of the individual, and only those rights, will be considered
the supreme values that will determine the country’s constitution and
law, the structure of its institutions and their modes of functioning,
its policy and its morality. The values of the nation and the values
of religion will have to be subordinate to the values of individual
rights. Religious and nationalistic Jews, whose religiosity or nation-
alism shapes their identities, will have to forego the expression of
their collective identity in their state; they will have to settle for
whatever expression is made possible by the exercise of individual
rights in private. Those who see a contradiction between a “Jewish
state” and a “democratic state” are basically arguing that the demand
for social-public and political expression to be given to certain col-
lective human values, which are perceived as being above and be-
yond the values of individual liberty, is necessarily in conflict with
democracy.

Let us examine this argument in greater depth. Does every dispute
between different collective identities in the same state create a di-
lemma, not just between rival groups trying to exercise their demo-
cratic rights, but also between these collective identities and the dem-
ocratic social-political order itself?

A categorization that does not intentionally blur the differences be-
tween the various dilemmas with which a regime must cope on the
basis of its values, refutes this argument completely. In fact, the ar-
gument itself contains a substantial contradiction of the principles of
democracy and its original purpose: the giving of free and full
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expression to the social-cultural identity of various groups and indi-
viduals, not just as individuals but as the members of nations, the
possessors of cultures and the believers of religions.

There are three types of dilemma that a democratic regime may
encounter in dealing with collective identities within its
social-political frameworks:

Dilemmas stemming from disputes between groups, movements
and parties that support the regime and its principles, values and con-
stitution, and groups, movements and parties whose interests conflict
with the regime and its principles and values, and which attempt to
take power and introduce a different regime.

Dilemmas stemming from disputes between two groups, or two na-
tions, that support the regime and its principles and values, but com-
pete with each other for superior status and full expression of their
identity in the same state.

Dilemmas stemming from disputes between groups that support the
regime and its principles and values, but which have supreme values
that they consider above and beyond the values of democracy, and
for whom these values determine their overall world-view and the
way of life that they wish to lead in the same country.

As far as disputes of the first type are concerned, there can be no
compromise. No regime can tolerate groups that aspire to undermine
its foundations. A democratic state must protect its constitution; it
cannot possibly tolerate opposition that directly undermines it. At the
same time, it must be careful not to damage the foundations of its
regime by suppressing opposing views by tyrannical means. The war
against individuals or circles opposed to democracy must also be
waged in accordance with the rules and laws of democracy.

The other two types of dispute, however, are fundamentally dif-
ferent. Surely a democratic regime means more than the use of a
mechanism of elections and majority rule? Surely it must protect the
basic rights of minorities from arbitrary practices on the part of the
majority, and the rights of individuals from arbitrary usage on the
part of the public? Neither is there any doubt that protection of the
rights of minorities and individuals is based on moral values, on a
constitution and on legal norms that have supremacy in the areas in
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which they apply, i.e., methods of dialogue and the coexistence of
individuals, groups, nations and even countries. However, suprem-
acy in regard to the regulation of interpersonal and intergroup rela-
tions is not absolute supremacy in regard to the totality of the pro-
cesses of personal, social and political life. It is not such supremacy
that invests people’s lives with meaning, or that shapes lifestyles that
express such meaning. On the contrary. From the standpoint of reli-
gious people or people possessing cultural-national (e.g., humanist)
or social-collective (e.g., socialist) world-views — and these consti-
tute the overwhelming majority in every human society — democratic
values derive their authority and validity from a higher absolute
plane, whether it be religion, humanistic national culture or the col-
lective experience that aspires to partnership, mutual responsibility
and justice. Thus, by placing religious values, national values or so-
cial values above and beyond the values of democracy in its narrow
sense, and by demanding the right to shape one’s lifestyle according
to religious, national-humanistic, or social criteria on a social-public
and political level as well, one is not coming into conflict with de-
mocracy. Rather, one is giving legitimate expression to the desire to
live a full life within democracy. The dilemmas thus created are di-
lemmas of democracy, not dilemmas that undermine democracy. It is
precisely these dilemmas that make up the democratic process, in fact
defining its roles and purposes.

The solutions that the State of Israel has attempted to find since its
establishment as a Jewish-democratic state have been based on this
understanding of the relationship between democracy and the identi-
ties of the different groups that established it or were included in it.
The state’s commitment to Jewish religion and tradition was founded
on the assumption that the “master” was the Jewish nation, and that
the state was established in order to serve the life interest of that na-
tion. It was Jewish religion and tradition that shaped the
cultural-historical identity of the Jewish nation through the genera-
tions. Considerations of national unity and continuity of the nation’s
historical identity dictated that Jewish religion and tradition receive
institutionalized expression in the state, even though its regime was
secular. Despite the fact that most of the country’s citizens are not
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religious (although most are traditional and nationalist according to
various perceptions), the legal infrastructures for family and commu-
nity life were defined on the basis of Halakhah, religious law. These
norms of identity were not established by a religious regime but by
a secular, nationalist regime which wanted them to be representative
of the nation; hence the regime required most of the country’s citi-
zens to limit their freedom as individuals, for the sake of their na-
tional identity as individuals, members of the Jewish public in its
state.

The assumption that the nation is sovereign, that the state was es-
tablished in order to permit the Jewish nation sovereignty in its own
land like every other free nation, also provided the basis for the ex-
clusivity of Jewish nationalism in the State of Israel. Members of na-
tional and religious minorities enjoy democracy at the level of indi-
vidual rights, including the right to cultural and religious freedom
and the right to maintain their separate national identities in autono-
mous frameworks in such areas as education and way of life. How-
ever, just as Jews do not enjoy overall political expression of their
collective identity in Diaspora countries, so it was assumed that the
minorities would not receive political-national expression at the ex-
pense of the Jewish nation’s sovereignty in its state. Democratic jus-
tice was upheld in that the collective identity of the minorities was
fully expressed in several Arab-national states, particularly in “Jor-
dan,” where Palestinians make up the majority of the population.
Furthermore, given Israel’s agreement in principle to the Partition
Plan, and against the background of the present-day realization of
that plan in the establishment of an independent Palestinian entity,
the exclusivity granted in the State of Israel to the Jewish nation,
which established it and for whose national future it is essential,
would seem to be in full accord with democratic justice.

What is the view from the standpoint of the believers in democracy
as a mere tool for establishing the sovereignty of the citizens as in-
dividuals, a tool that is supposed to shape the social-public and po-
litical way of life on the sole basis of the norms of individual rights?
This belief involves two far-reaching assumptions. First, it denies or
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completely disregards the fact that identification with a national or
cultural-historical group, or with a society that has cooperative social
values, or with a specific religion, is essential to people’s identity
and to the meaning and completeness of their lives, no less — perhaps
even more — than the individual rights that protect individuality it-
self. Most people are willing, of their own volition, to limit their
individual rights out of recognition of an internal duty, or in order
to realize supreme meaningful values. The second assumption here
is that the individual’s happiness — in the sense of “successful” real-
ization of abilities, acquisition of property and the use of that prop-
erty for private purposes, and social and economic status — is a uni-
versal common denominator for all individuals as individuals; hence
it is necessarily a supreme social value, subordinating all other val-
ues and commitments, and all forms of group solidarity — religious,
social, ethnic, national, community or family.

This is indeed the “pragmatic” world-view, the neo-liberal view,
underlying the perception of democracy as a regime of the country’s
citizens as individuals. In such a regime, the “individual’s happi-
ness,” in its narrowest (selfish) sense, is the supreme value. It is this
value that determines all of the constitutional, legal and institutional
orders, as well as interpersonal morality, displacing even familial,
communal and national obligations. Clearly, then, according to this
approach, religious, national and family values must be subordinate
and their applicability restricted. They have no binding validity, only
the validity of a “suggestion” or good advice, since no duty stands
above the primary “right” of the individual except for those duties
that stem from the need to ensure such rights for everyone. These
duties entail avoiding damage to others, but none of them require
positive action on the part of any individual. No doubt, if all indi-
viduals agreed wholeheartedly with this scale of values, all disputes
rooted in group, religious, national and ethnic affiliations would
magically disappear. Society would consist exclusively of individuals
competing with one another under conditions of “fair competition,”
on the basis of “equality of opportunity” and respect for the “indi-
vidual rights” of others. Surely, there can be no more complete and
harmonious democracy than this, if we disregard for a moment class
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differences defined in terms of property and differences of ability,
temperament, etc., between individuals who are entitled to happi-
ness. Of course, we must also disregard the interpersonal, interclass,
interreligious and interethnic struggles that competitive morality am-
plifies, without balancing them with imposed duties of mutual re-
sponsibility, without cultivating the value and feeling of solidarity.

As against this perspective, however, several reservations come to
mind. First, perhaps, despite most people’s natural selfish tendency
to see happiness as individuals as their primary goal, their being and
existence as human beings are nevertheless anchored in their beliefs,
culture and sense of belonging to a family, community and nation,
and in their internal and external ability to maintain a way of life that
expresses meaning, commitment and responsibility to an authority
beyond their individuality. Alternatively, perhaps the perception of
the individual as an individual, taking precedence over the public in
which he was born and educated, is a fiction created by selfishness,
incapable of constituting an exclusive guide to happiness. Again, it
might not be possible to eliminate collective entities such as nations,
societies and religions, or to have them settle for partial institution-
alization, functioning solely on the basis of individual rights and the
individuals’ spontaneous choices. Last, perhaps most individuals, de-
spite their natural selfishness, feel that they will never achieve hap-
piness and self-realization as human beings if, besides exercising
their rights, they cannot also realize affiliations of belonging and
duty that shape man as having been created in “the image of God.”
Given these reservations, does the sovereignty of the individual, the
equality of rights that protects the selfish happiness of the strong,
still appear to be a perfect democracy?

We are thus faced with an ironic paradox: The perception of de-
mocracy that denies the legitimacy of the social-public and political
functioning of collective entities based on binding affiliation; that de-
nies the idea that the nation is sovereign and not the aggregate of the
individuals that make up the nation; that sees the sovereignty of the
individual as a value shaping public and political ways of life — this
extreme liberal approach entails a kind of tyranny, forcing individu-
als — religious and secular, Jew and Arab - to forego, in the name
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of their “equality,” “happiness” and “liberty” as individuals, the full
expression of their spiritual identity and the full realization of values
which are for them not prerogatives but duties.

The constitutional perception of the state as representing the interests
and rights of its citizens as individuals took shape in the United
States. A careful look at national and social reality in the contempo-
rary United States, against the background of its history as a state
created by individual immigrants from innumerable countries, na-
tions and religions in search of happiness, raises certain doubts as to
whether it has succeeded in consistently realizing its principles. Fur-
thermore, to the degree that it has indeed implemented its principles,
has it, by doing so, successfully guaranteed the liberty, rights and
dignity of most of its citizens, in terms of their success in realizing
the rights promised by the constitution vis-a-vis the institutions of the
regime? As already pointed out, despite what is stated in its consti-
tution, the United States is still the country of its white Anglo-Saxon
majority, and despite the consistent separation of Religion and State,
it is still a Protestant country. Accordingly, rifts have indeed been
created within the U.S., and to the degree that it has successfully
implemented the principle of the supremacy of individual rights in
order to mend these rifts, questions concerning the identity of the
Unites States as a nation have engendered increasing attention and
perplexity.

The questions center, first and foremost, on the source of the feel-
ing of national solidarity without which no regime, especially a dem-
ocratic one, can function. The most extreme expressions of these
doubts are the real results of that selfish, competitive morality which
is perceived as a supreme value. Lacking infrastructures of binding
morality, mutual responsibility and solidarity, one cannot, appar-
ently, control competition between individuals and contain it within
the boundaries of “fairness,” even within the boundaries of the law.
Competition has long since breached those boundaries. It appears in
a variety of guises: the violent war between the police and organized
and unorganized crime; the struggle between a respectable class so-
ciety and the “underworld”; and, in particular, the struggle between
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individuals who have successfully realized their rights and those who
have failed in competition — the homeless, the impoverished, those
lacking the protection of family or community (both of which are in
advanced stages of degeneration). From the point of view of society,
these people are superfluous, since they are not protected by any so-
cial solidarity that might take precedence over competition for indi-
vidual happiness.

In a state with such a history, established for such a reason, con-
sistent application of the Iliberal-democratic approach of the
“sovereignty-of-the-citizens-as-individuals” type would amount to
tyranny based on slogans of freedom. If such an approach is enforced
through a constitution and policy, not only will it fail to solve the
national and religious disputes in the state — it will aggravate them
considerably. Its citizens’ infrastructure of solidarity will fracture,
irreparable rifts will be created, its society will crumble and its cul-
ture will degenerate. Why would its citizens want to “find their hap-
piness” as individuals in this specific country? Why would they even
be interested in its continued existence?

To summarize, Israel will be neither a democracy nor a state if it is
not simultaneously both democratic and Jewish.

It is questionable, then, whether individualistic democracy fulfills
expectations, even in a rich immigrant country such as the United
States. How much more so in Israel, which was created by the im-
migration of members of a single nation — the Jews. The State of
Israel was established for the needs of the nation that founded it. The
nation still needs the state in order to continue existing as a nation
and to maintain its special cultural-historical identity. If it gives up
its country, it will break down into fragmented and alienated groups.
Israel was founded by a nation unified throughout history by its
unique monotheistic religious tradition and culture, which did not or-
ganize itself as a church but as a halakhic way of life that applies to
the entire nation. Furthermore, Israel is also inhabited by the mem-
bers of another nation, whose members belong to several religions:
Muslims, Christians and Druze. The other nation, which constitutes
a large minority, also identifies itself as a complex collective entity,
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not as a simple combination of “individuals.” It is not satisfied,

therefore, with “individual rights,” but demands for its individual
members expression of a collective entity.
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THE VALUES OF A JEWISH AND
DEMOCRATIC STATE

Asher Maoz*

The beginning of 1992 marked a constitutional revolution in the Is-
raeli legal system. Almost four and a half decades after being com-
missioned to enact a constitution for the State of Israel, the Knesset
passed the two first chapters of Israel’s Bill of Rights. These were
Basic Law: Freedom of Occupation! and Basic Law: Human Dignity
and Freedom.2 Both Basic Laws include “purpose” clauses which
provide:

The purpose of this Basic Law is to protect human dignity and
freedom [or: freedom of occupation], in order to establish in a
Basic Law the values of the State of Israel as a Jewish and
democratic State.

This rather vague provision aroused much controversy in the legal as
well as the political communities. Opinions expressed ranged from
the statement that a Jewish State could be anything but democratic?

*  Director, Taubenschlag Institute, Faculty of Law, Tel Aviv University.

I wish to extend my gratitude to the Memorial Foundation for Jewish Culture for
its support of this research.

1 Sefer haHukkim (Principal Legislation, Hebrew) (No. 5752), 114. This Basic
Law was replaced in [1994] Sefer haHukkim (No. 5754), 90.

2 Sefer haHukkim (No. 5752), 150.

3 See A. Levontin, “‘Jewish and Democratic’ — Personal Reflections,” 19 Tel Aviv

Univ. L. Rev. (1995) 521, 542 (Hebrew). Cf. Jakobovits, below, text at notes 24-25.
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to the declaration that a Jewish State could be nothing but demo-
cratic.4 Like the rabbi in the famous Jewish tale, it is submitted that
both statements are correct. The question is: what does one mean by
the phrase “a Jewish State”?

Those who regard the Jewish State as nondemocratic have in mind
a Halakhic state based on the laws of the Torah. Such a state cannot
be democratic. In a Jewish religious state there is no room for toler-
ance toward a secular way of life. Moreover, in a democratic state
sovereignty is entrusted to the people; in a Halakhic state the only
sovereign is God Almighty. The basic norm in such a state is that the
commandments of the Lord must be obeyed.

Those who regard the Jewish state as democratic have in mind a
democratic state which derives its values from Jewish teachings. As
such, the Jewish State presents no contradiction to democracy. In-
deed, Western notions of human rights and democratic values have
derived much of their substance from the Bible, as well as from clas-
sical Judaic sources.

Thus, William Lecky wrote in a famous work:?

It is a historical fact that in the large majority of cases, the
Protestant advocates of civil rights took most of their principles
from the Old Testament, whereas the advocates of oppression
took most of their principles from the New Testament.

The American Bill of Rights is based to a large extent on the consti-
tutions of the colonies, which themselves drew extensively from the
Old Testament.6 The Puritan settlers of the first colonies — in Plym-
outh and Massachusetts Bay — chose the ancient laws of the Hebrews
as their governing legal system. An American jurist colorfully de-
scribed Jewish Law as sailing to America “aboard the Mayflower and

4 See Cr. A. 2145/95, State of Israel v. Guetta, 46 (5) PD 704, 716 per Elon
D.P.; Cf. Gordis, below, text at notes 21-22 and Goldenson, below, text at note
23.

5 W. E. H. Lecky, History of the Rise and Influence of the Spirit of Rationalism
in Europe (rev. ed., New York, 1871), II, 168.

6 On Puritan constitutionalism as “a fertile seed-bed out of which American
constitutionalism grew,” see J. Witte, “How to Govern a City On a Hill: The
Early Puritan Contribution to American Constitutionalism,” 39 Emory L. J.
(1990) 41, 62.
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the Alberta” and striking “deep roots in rocky New England.”” A
writer of that period decisively averred that “the people of Massa-
chusetts adopted the laws of Moses.”8 It has moreover been stated
that “[t]he legacy of Hebrew laws, by the Massachusetts Puritans,
was to remain part of the American heritage.” A contemporary
American jurist states:

The fundamentals of man — as they are stated in the Bill of
Rights or in the Universal Declaration of Human Rights — find
their roots in the narratives and prophets of the Hebrew
Scriptures and the teachings they have generated over the
centuries. 10

Another American jurist went so far as to state that “The Hebrew
Bible [serves] as the primary source of American civilization.”!! Mr.
Justice Brandeis was no less ecstatic, for he stated that “twentieth
century ideals of America had been the age-old ideas of the Jew.”12

Professor Suzanne Stone is critical of the heavy reliance on Jewish
law in American legal thinking. She writes:

. the Jewish legal tradition has come to represent in this
scholarship precisely the model of law that many contemporary
American theorists propose for American legal society.!3

References to biblical law, as well as to classical Jewish sources,
may be found extensively in American judicial decisions.!4 Just one
example: in his famous opinion in the Miranda case,!> Chief Justice

7 B. J. Meislin, Jewish Law in American Tribunals IX (New York, 1976).

8 H. St. G. Tucker, Commentaries on the Laws of Virginia (Winchester, 1831) 1,
6-7.

9 Meislin, op. cit. (above, n. 7), 28.

10 M. R. Konvitz, Judaism and Human Rights (New York, 1972), 17.

11 J, S. Auerbach, Rabbis and Lawyers: The Journey From Torah to the
Constitution (Bloomington IN, 1990), xvii.

12 A. Gal, Brandeis of Boston (Cambridge MA, 1980), 126.

13§ L. Stone, “In pursuit of the counter-text: The Turn to the Jewish Legal Model'
in Contemporary American Legal Theory,” 106 Harv. L. Rev. (1993) 813, 819.

14 For a comprehensive survey on the reliance on Jewish law in American judicial
decisions, see D. A. Ashburn, “Appealing to a Higher Authority? Jewish Law
in American Judicial Opinions,” 71 Univ. of Detroit Mercy L. Rev. (1994) 295.

15 Miranda v. Arizona, 384 U.S. (1966) 436.
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Earl Warren relies expressly on Jewish Law, as stated by Maimoni-
des, in establishing the rule against self-incrimination.l6

The reliance on biblical and other Judaic sources is not unique to
the Americans. René Cassin, asked about the source from which he
derived the principles of the Universal Declaration of Human Rights,
is said to have answered that he had just rephrased the Ten Com-
mandments.!”

It may seem strange that Jewish law, being a religious legal sys-
tem, would incorporate democratic values and principles of human
rights. Such values and principles seem to be in direct contradiction
with a religious normative system, in which the task of the individual
is to serve God.!® Yet, as Abba Hillel Silver wrote:

Judaism was essentially a democratic faith, a people’s religion.
The covenant was made with “all the men of Israel, from the
hewer of your wood to the drawer of your water” (Deuteronomy
29:11). The Torah was given to all and in sight of all (Exodus
19). The entire people was summoned to become a “kingdom of
priests and a holy nation” (Exodus 19:6)... On the verse: “You
stand this day all of you before the Lord your God, your heads,
your tribes, your elders, and your officers, all the men of Israel”
(Deuteronomy 29:10), a midrash expounds: God says: “Even
though I have appointed over you Heads and judges, elders and
officers, you are all equal in my sight.” This is the meaning of
“all the men of Israel” — all are alike (Midrash Tanhuma, on the
verse).!?

In his essay “The Biblical Basis of Democracy,”? Rabbi Robert
Gordis remarked that “the main current of Biblical thought and Jew-

16 Chief Justice Warren quotes from N. Lamm, “The Fifth Amendment and Its
Equivalent in Halacha,” 3 Judaism (1950) 53, and expressly relies on
Maimonides’ Mishneh Torah, Book of the Judges, Laws of the Sanhedrin, ch.
18, par. 6 (iii Yale Judaica Series), 52-53.

17 See A. Rubinstein, Constitutional Law of the State of Israel (5th ed., Jerusalem,
1996), 907.

18 See Y. Leibowitz, Judaism, Human Values and the Jewish State (Cambridge
MA, 1992), 14.

19 A. H. Silver, Where Judaism Differed (New York, 1956), 275-276.

20 4 (4) Conservative Judaism (1948) 1 ff.
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ish tradition is fundamentally democratic... [and] has helped to
mould the democratic ideals of western civilization.”?! Noting that
the word “democracy” is of Greek origin and was unknown in an-
cient Hebrew, he went on to state, that “Greek had the word for it,
but the Hebrews had the substance.”22

A similar view had been expressed a decade earlier by Rabbi Sam-
uel Goldenson:

When we examine the central ideas of the nature of man and
society as conceived in Judaism, we discover that democracy is
not only congenial to the Jewish mind but is necessarily implied
in its ethical thinking and spiritual beliefs. Though the concept
is not found in the terminology of the writings of Israel, the
sentiment for it is unmistakable.?

These statements seem far-reaching. Obviously, ancient Judaism did
not coincide with modern notions of democracy. Rabbi Immanuel
Jakobovits wrote that “[o]f all great ideals making up whatever is
best known in ‘Western Civilization,’ it is only democracy which
does not derive its entire inspiration from the creation of the Hebraic
genius and heritage.”?* And he went so far as to state that “contem-
porary notion of democracy [is] an idea which is largely foreign to
Jewish teachings.”?’

Yet, it was the old ideals of Judaism that could be accommodated
in democracy, for as noted by Jakobovits, “[s]ocial justice, human
equality and freedom, the education of the masses,” which underlie
democratic values, “first found expression in the literature and his-
tory of Israel.”?6 In Gordis’s words, “[w]hat the Judeo-Christian tra-
dition was able to do was to mould the ideals of men, so that when
the objective political and social conditions made political democracy
possible, men were able to accommodate it to their world-view,

21 Jpid., 2.

22 Loc. cit.

23 S.H. Goldenson, “The Democratic Implications of Jewish Moral and Spiritual
Thinking,” 49 Central Conference of American Rabbis (1939) 331, 335.

24 1. Jakobovits, Journal of a Rabbi (London, 1967), 105-106.

25 Ibid., 106.

26 Loc. cit.
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which had grown up almost unconsciously in the centuries.”?’ In a
more confined way, it would be correct to state that “there is [a]
democratic element in the Jewish concepti<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>