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I'T’S THE LAW /X Whm S

Liability due to spec changes

If, during construction, an architect confirms a change
in spec to the contractor, is the architect or the
contractor subject to liability for defects in a project?

If a contractor complies with the
plans_and specifications of an ar-
chitect, he would generally incur
no liability for defects that may
appear in the project, unless
caused by defective workmanship
or materials. A contractor, how-
ever, by seemingly guaranteeing
a particular result, may engender
a claim of liability even though he
has not deviated from the plans
and specifications. Such was the
situation in the case of Bradford
Const. Co., Inc. v. Mikvah Israel
of Boro Park Inec., (N.Y.L.J. Feb-
ruary 28, 1969, P. 2).

The contractor in that case had
entered into a contract in the ap-
proximate sum of $300,000 for
the construction of a ritualarium,
or mikvah. This facility consists
of several immersion pools used
by certain members of the ortho-
dox Hebrew faith at certain times
of the year. The immersion pools
are adjacent to pits or chambers,
and are connected by an aperture
between the walls to permit the
water to enter from the pits into
the pools. The pits contain “ko-
sher water,” which is a mixture of
rain water and drawn water.

The absence of leakage in the
pools or adjacent pits is essential
from the point of view of the or-
thodox Hebrews, since the water
in the immersion pool must be
“still.” To insure against leakage,
the construction contract pro-
vided that ‘“the building shall not
be considered to be completed if
the individual immersion pools
are not in perfect condition.” The
contract further provided that
there was to be added to the con-
crete mix a substance manufac-
tured by a waterproofing company
that would render the concrete
impermeable. The waterproofing
company was to furnish a five-year
guarantee against leakage.

The plans and specifications
were prepared by architects who
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were furnished with a document
that set forth a digest of religious
laws controling the modern
methods of constructing mikvahs.
This document specified the mini-
mum quantity of water the pools
must contain, detailed drawings
of the size and relationships of the
mikvahs, chambers, and troughs,
and stated the restrictions in mix-
ing the waters collected in the
troughs. The document also pro-
vided for a monolithic concrete
pouring method, without rein-
forcement of any type. Approved
waterproofing was limited to any
ground or liquid substance, ex-
cluding metal or glass-fiber
strands, and the pools were to be
80 constructed as to eliminate set-
tling and cracking.

The construction contract did
not include this document as part
of the contract, but did provide
that concrete be poured monolith-
ically so that there would be one
continuous pouring or placement,
thereby avoiding seams or con-
struction joints. However, during
the course of construction, the ar-
chitects confirmed to the contrac-
tor, in writing, that the immer-

- sion pools were to be constructed

in accordance with shop drawings
that had been submitted, except
that the concrete was not to be
poured monolithically but in
stages, in accordance with the
specifications of the waterproof-
ing company that was to furnish
the five-year guarantee against
leaks. The reason for this change
was the waterproofing company
would not furnish the guarantee
unless the product were poured in
stages, according to their specifi-
cations.

This method of pouring re-
quired construction joints. In or-
der to keep the mikvahs and aux-
iliary facilities watertight, the
contractor formed a keyed con-
struction joint between the upper

and lower portions of the pits ser-
vicing the ladies’ mikvahs.

The pits and pools were tested
before tile was applied and were
found to be watertight. After the
tiles were applied and the ritual-
arium was open for services, it
was discovered that water was
leaking out of the construction
joints. The key joint was unsuc-
cessful in preventing the leaks be-
cause a high head of pressure had
formed due to the water in the
pools. Neither the contractor nor
the waterproofing company was
successful in repairing the mik-
vah to prevent the leaks, and the
owner refused to pay the balance
of monies to the contractor under
the construction contract.

The Court concluded that the
letter of the architects consti-
tuted an amendment to the plansg
and specifications and that the
contractor therefore was not sub-
ject to liability for failing to make
a monolithic pour. The owner fur-
ther argued that the contractor
had guaranteed that he would fur-
nish a leakproof facility. In re-
jecting this contention, the Court
quoted from a case involving a
gimilar issue. The Court said:

“The agreement is not simply
to do a particular thing, but to do
it in a particular way and to use
specified materials, in accordance
with the defendant’s design,
which is the sole guide. The prom-
ise is not to make [it] watertight,
but to make [it] watertight by
following the plan and specifica-
tions prepared by the defendant,
from which the plaintiff had no
right to depart, even if the depart-
ure would have produced a water-
proof cellar.”

The Court, although rejecting
the owner’s claim against the con-
tractor, charged the architects
with liability for creating a risk of
leakage by permitting the con-
crete to be poured in stages rather
than insisting upon a monolithic
pour. The Court held that the ar-
chitects should have known that
pouring in stages would not be
safe against risk of leakage un-
less it were done in conjunction
with the use of certain materials
that could not be used because of
religious restrictions. The Court
concluded that the architects
were in error in relying upon a
guarantee furnished by a supplier
rather than adhering to their
original specification.
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